




April 27, 1994

Brant J. Bordsen

Rich, Fuidge, Morris,

 and Sanbrook, Inc.

1129 D Street

Marysville, CA  95901






Re:  Your Request for Informal Assistance







Our File No. I-94-094

Dear Mr. Bordsen:


This is in response to your request for advice on behalf of  City of Gridley Councilmember Thomas G. Sanford under the conflict-of-interest provisions of the Political Reform Act.  Since your request seeks general guidance with respect to potential conflicts of interest, we are treating your request as one for informal assistance.  In addition, our advice is limited to the provisions of the Political Reform Act.  

QUESTION


May Councilmember Sanford, a partner in the law firm of Harris and Sanford, participate in decisions regarding possible

amendments to the sphere of influence of the City of Gridley, including possible inclusion or annexation of land owned by clients of the councilmember's law firm?  

CONCLUSION


Councilmember Sanford must disqualify himself from participating in any decision which will have a material financial effect on either his law firm or on a client of the firm.  In addition, he may not participate in decisions which will achieve, defeat, aide, or hinder a goal or purpose for which he receives income.  Consequently, if the law firm is paid to represent a client before the City of Gridley regarding the decisions to amend the city's sphere of influence, he could not participate in any of the decisions regarding the client.

FACTS


Thomas G. Sanford is a councilmember of the City of Gridley.  In addition, he has a 50-percent partnership interest in the law firm of Harris and Sanford. 


The City of Gridley is considering amending the city's sphere of influence to potentially incorporate approximately 365

acres of agricultural land north of the city, part of which may eventually be developed into urban parcels.  


One of the law firm's clients, the Boeger family, owns approximately 76 acres of agricultural land north of the city which could be affected by the proposed changes.  According to our conversation of April 13, 1994, the Boeger family has appeared before the city as an applicant to request subdivision of their property.  Annexation is a prerequisite to subdivision of the property.  Therefore, the family is actively seeking annexation of their property to the city's sphere of influence.  Councilmember Sanford has represented the Boeger family with respect to legal matters regarding the potential development of their property. 


A second client of the firm, the Deniz family, owns a majority of the acreage under consideration for the possible amendment to the city's sphere of influence.  The two clients have been a source of income in excess of $250 within the last 12 months to the law firm of Harris and Sanford.  

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.



          (Section 87103(a), (c), and (d).)


As councilmember of the City of Gridley, Mr. Sanford is a "public official" as defined in the Act.  (Section 82048.)  He has the following economic interests which may be affected by governmental decisions concerning the amendment to the city's sphere of influence:


1.
Investment Interest:  Presumably, Councilmember Sanford has an investment of more than $1,000 in a business entity, the law firm of Harris and Sanford.  (Section 82005.)  Therefore, his interest in the firm constitutes an investment interest as described in Section 87103(a).


2.
Sources of Income:  Any person or business that has made any payment to the councilmember or his law firm in the past 12 months is a source of income to the councilmember for the purposes of Section 87103(c). 


Income of an individual also includes a pro-rata share of any income of any business entity in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)
 Therefore, as a 50-percent partner in the law firm, Councilmember Sanford not only receives income from the firm, but also has an interest in the sources of income to the firm.  Thus, where his pro-rata share of the income from any client is $250 or more, he has an economic interest in the client as well.


3.
Business Entity:  As partner of the law firm, the councilmember is an officer of or holds a position of management in a business entity within the meaning of Section 87103(d).

  
Accordingly, Mr. Sanford may not make, participate in making, or attempt to use his official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on him, or on a member of his immediate family, or on any of the economic interests specified above.  

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Material Financial Effect

  
The Commission has adopted a series of regulations for determining whether the foreseeable financial effect of a decision will be material.  The standards differ depending on the nature of the decision before the official and the economic interest involved.  (Regulation 18702.)  If the economic interest is directly involved in the decision before the official's agency, Regulation 18702.1 provides that the effect of the decision is deemed to be material.


An economic interest is directly involved in a decision when the economic interest initiates the proceeding by filing an application, claim, appeal, or similar request, or is a named party in, or the subject of, the proceeding.  (Regulation 18702.1(b).)   Thus, where the law firm, or a client of the firm, appears before the city as described in Regulation 18702.1(b),  Councilmember Sanford would be prohibited from participating in the decision. 


You have indicated that the Boeger family has filed an application with the city for subdivision of their property.  Annexation of their property is a precondition for subdivision of

the property.  Therefore, the Boeger family, a client of Councilmember Sanford's firm, has appeared before the city within the meaning of Regulation 18702.1(b) and the effect of decisions concerning the city's sphere of influence is deemed material.  Thus, he is disqualified from the decisions. 


Regulation 18702.1 also provides that an official's interests are directly involved in a decision and disqualification is required where there is a nexus between the purpose for which an official receives income and a governmental decision.  


A "nexus" exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his or her public capacity what he or she is paid to accomplish in his or her private capacity.  (Regulation 18702.1(d); Sprague Advice Letter, No. I-88-190; Chin Advice Letter, No. A-88-091.)  For example, in the Greenman Advice Letter, No. I-94-011, we advised that where a public official had a one-third interest in a law firm, the public official was prohibited from participating in decisions affecting a client, where the official's firm represented the client before the official's agency.  Consequently, consistent with this reasoning, if Councilmember Sanford's law firm represents either the Boeger or Deniz families before the city, he would be prohibited from making, participating in the making or using his official position to influence that decision.  


Moreover, where the law firm, or a client, is not directly

affected by the city's decisions, Councilmember Sanford must still disqualify himself if the firm, or a client, will be indirectly materially affected by a decision of the city.


With respect to the law firm (or a client which is a business entity), the test to determine if the indirect effect of a decision is material is in Regulation 18702.2.  The applicable standard depends on the financial size of the firm or business entity.  (Regulation 18702.2, copy enclosed.)  With respect to individual clients, Regulation 18702.6 (copy enclosed) provides the applicable standard to determine whether the indirect effect of a decision is material.  We have not further discussed these regulations since it appears the official's economic interests are directly affected by the decisions.  If the official's interests would only be indirectly materially affected, you should contact us for further advice.

"Public Generally" Exception


Please note that under some circumstances, disqualified public officials may participate in the decisions, if the effect on their interests is not distinguishable from the effect on the public generally.  The most common application of the "public generally" exception is to decisions that affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  However, on the basis of your facts, it would appear that the decisions will have an unusual effect on the councilmember's clients because of the large amount of land the Boeger and Deniz families own within the area which may be amended into the city's sphere of influence.  Of course, application of this and the other tests is necessarily fact dependent.

