




April 5, 1994

Gregory Diaz

Burke, Williams and Sorenson

3200 Bristol Street, Suite 640

Costa Mesa, CA  92626






Re:
Your Request for Advice 


Our File No. A-94-101

Dear Mr. Diaz:


This is in response to your letter requesting advice on behalf of Chino Hills Planning Commissioner David Ariss regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Planning Commissioner Ariss participate in decisions concerning Chino Hills' general plan where the plan will affect real property owned by a partnership that has the same general partner as a business entity which has been a source of income to the planning commissioner?


2.  If Planning Commissioner Ariss has a conflict of interest pertaining to the portions of the general plan affecting his economic interests, is he disqualified from considering all aspects of the general plan?

CONCLUSIONS


1.  Planning Commissioner Ariss must disqualify himself from participating in any governmental decision which will have a reasonably foreseeable material financial effect on his source of income, and any business entity that is otherwise related to his source of income, including businesses with the same controlling general partner.  


2.  If the general plan decisions for which Planning Commissioner Ariss has a conflict of interest are segregated from the other decisions and considered first, without his participation, he may participate in other components of the plan so long as:  (1) those deliberations do not result in a reopening or in any way affect the decision from which he was disqualified, and (2) those decisions will not have a material financial effect on any other of his economic interest.  Additionally, he may participate in the final vote to adopt or reject the plan so long as the plan is not modified at that time.  

FACTS


The City of Chino Hills is in the process of drafting and considering its first general plan.  Planning Commissioner Ariss operates a development and real estate business in the City of Ontario.  He is a licensed real estate broker.  


You stated that during the past 12 months, the Lusk Company (Ontario) provided income to Commissioner Ariss in excess of $250 in relation to a project in the City of Ontario.  You also stated that Commissioner Ariss expects to receive additional income from the Lusk Company (Ontario) in connection with the transfer of the Ontario property to a financial institution.  


A separate Lusk Company (Chino Hills) owns property in Chino Hills.  In our telephone conversation of March 29, 1994, you stated that both companies have the same general controlling partner.  The Chino Hills property is subject to the new general plan, and city staff has recommended that the property be changed from a "residential" zoning category to a "residential/business park or commercial" category.  You stated that Commissioner Ariss has no interest in the Lusk property in Chino Hills nor has he received any income in connection with the Lusk property in the City of Chino Hills.

ANALYSIS

Economic Interest


The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or his official position to influence a governmental decision in which the official has a financial interest.  A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A Chino Hills Planning Commissioner is a "public official" as defined in the Act.  


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.



(d) Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.






Section 87103(a), (c) and (d).


In your letter, you stated that Commissioner Ariss owned a development and real estate business.  In addition, you stated that the business has received a payment from the Lusk Company (Ontario).  Section 82030(a) provides in pertinent part:


Income of an individual also includes a pro- rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  


Thus, Commissioner Ariss has an economic interest in both his business and the Lusk Company (Ontario) and is prohibited from making, participating in making, or otherwise using his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on either business entity.  


In addition, Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has a financial interest.  


Regulation 18236 defines an "otherwise related business entity" as:


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.






Regulation 18236, footnote added.


In our telephone conversation of March 29, 1994, you stated that you believed that the Lusk Company (Ontario) had the same controlling owner as the Lusk Company (Chino Hills).  Since the two entities have the same controlling partner, they would be considered "otherwise related business entities" and the commissioner would be considered to have an economic interest in both.

Foreseeability and Materiality


Under your facts, it is certain that the general plan will affect the Lusk Company (Chino Hills) property.  However, for the foreseeable financial effect of a decision to be disqualifying, the effect must also be material. 


Whether the effect of these decisions is material depends on:

