




May 23, 1994

Richard Stamper

Deputy County Counsel

Imperial County

County Administration Center

940 W. Main Street, Suite 205

El Centro, CA 92243






Re:
Your Request for Informal Assistance

Our File No. I-94-105

Dear Mr. Stamper:


This is in response to your letter requesting advice regarding the responsibilities of the Imperial County Board of Supervisors under the provisions of the Political Reform Act (the "Act").  Since your request is one of general guidance, we are treating it as a request for informal assistance. 

QUESTIONS


1.
Is the Imperial County Ryan White Care Group (the "consortium") established under the Ryan White Comprehensive AIDS Resources Emergency Act of 1990 an "agency" for purposes of the Act?


2.
 Is the Imperial County Board of Supervisors the appropriate conflict-of-interest code reviewing body for the consortium?


3.
Is the consortium required to have a separate conflict of interest code? 

CONCLUSIONS


1.
As a board or commission with decisionmaking authority, the consortium is an "agency" for purposes of the Act and its members are public officials.


2.
The consortium located in Imperial County has essential responsibility to plan, develop, and deliver health care and support services to individuals and families within its locality with the HIV disease.  Therefore, it appears that the consortium is a "local government agency" within meaning of the Act.  Thus, the Imperial County Board of Supervisors is its code reviewing body.


3.
The consortium in Imperial County is structured as a separate local body and, therefore, the consortium should create its own code.

FACTS


The Ryan White Comprehensive AIDS Resources Emergency Act of 1990 was established by Congress to provide emergency assistance to localities that are disproportionately affected by the HIV epidemic, and to make financial assistance available to states for the development, organization, coordination and operation of more effective and cost efficient systems for the delivery of essential services to individuals with HIV and their families.


As part of the federal scheme, the Federal Health Resources and Services Administration (HRSA) makes grants to states to be used to provide the following for persons with HIV:  (1) treatment; (2) health insurance coverage assistance; (3) home-based and community-based care services; and, (4) the establishment of HIV Care Consortia within areas most affected by HIV designed to provide a comprehensive continuum of care for persons with HIV.  (42 U.S.C. \\ 300ff-21 et seq.)  


A consortium is recognized by the state if it has identified the populations in the locality most affected by HIV and has developed a service plan addressing the special care and service needs of the populations.  (42 U.S.C. \ 300ff-23(b).)  


Pursuant to Section 300ff-23(a) (42 U.S.C.), consortia are associations of one or more public, and one or more nonprofit private health care and support service providers and community based organizations operating in areas most affected by HIV.  The consortia set priorities and determine which services are to be delivered with the federal funds.  Health care and support services provided by a consortium reflect the specific needs of HIV-affected persons and subpopulations in the locality.  


There are 38 consortia in California, one of which exists in Imperial County and is wholly contained within the county.  Two of the consortia have incorporated.  The others function through a designated fiscal agent--an organization with legal standing which reimburses local providers for services then invoices the Department of Health Services (DHS) for reimbursement.


Services to be provided by consortia are comprehensive outpatient and support services, including health care services.

Billing for services to the DHS and to HRSA is in arrears.  Because county health departments must be involved, county boards of supervisors generally approve consortia funding applications to the DHS.


Membership in the consortia is "open" so that an interested person need only attend a meeting to become a member.  At the same time, most consortia have rules regarding how many meetings an individual must attend in order to vote on consortia questions, including the award of subcontracts.  Generally, consortia membership includes the following:


1.  Agencies:  Local health departments; nonprofit private health care and support service providers and community-based organizations; mental health, social service, health care, and substance abuse providers; community health care clinics, cities or other jurisdictions or special districts providing HIV services; agencies which receive HIV testing and early intervention funds; and non-elected community leaders.  


2.  Affected Communities:  Physically, visually or hearing impaired; mentally ill or developmentally disabled; gay and lesbian; homeless; hemophiliac; incarcerated; women, children and adolescents; gay men of color; substance abusers; ethnic groups including:  Latino, African American, Asian, Pacific Islander, Native American, and others; and new immigrants and undocumented persons.


3.
Individuals:  Persons with HIV and/or their advocates.


The state may waive a specific representation if a consortium can demonstrate that it made a good-faith effort to solicit and obtain the required representatives and was unsuccessful, or that there are unique local conditions or circumstances that prevent inclusive representation.  However, each consortia must include representatives of local health departments, nonprofit private health care and support service providers, community-based organizations, and persons with HIV.  


You indicate in your letter that Imperial County has no involvement with the consortium located in Imperial County or with the DHS, other than having a representative from the County Health Department sit as a member of the consortium.  You also stated that Imperial County does not approve consortia funding applications, nor does it review, approve, or even become aware of the actions of the consortium located within the county or of the DHS.  Moreover, the fiscal agency used by the Imperial County group is a private entity completely separate and independent from county government.  

ANALYSIS


1.   Board or Commission with Decisionmaking Authority


In the Glackin Advice Letter, No. I-92-265a, we concluded that as members of a board or commission with decisionmaking authority, and therefore, members of an "agency" as defined in Section 82003, members of all 38 HIV Care Consortia in California are public officials.


You state in your letter that it appeared that our analysis in the letter was based on the premise that "county board of supervisors approved consortia funding applications to the DHS."  Thus, we specifically address your concern as it may affect the decisionmaking authority of the Imperial County consortium. 


You indicate that the Imperial County Board of Supervisors does not approve the consortium's funding applications, nor is it involved in that process.  However, whether or not a county board of supervisors approves consortia funding applications to the DHS does not negate its decisionmaking authority.  If the consortium in Imperial County makes final government decisions, may compel or prevent a governmental decision, or makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or government agency, it has decisionmaking authority.  (Regulation 18700(a)(1); Glackin Advice Letter, I-92-265a.)  


As noted in our prior advice, a primary factor in determining whether the consortia have decisionmaking authority is that they have significant influence over governmental decisions, including the distribution of federal funds.  For example, the federal enabling legislation provides that the essential responsibility of the HIV Consortia is to plan, develop, and deliver specified services for individuals with HIV disease.  (42 U.S.C. \ 300ff-23(a).)  In addition, each consortium is to function as a "single coordinating" entity that will integrate the delivery of services among the populations and subpopulations within its locality.  (42 U.S.C. \300ff-23(b).)   To carry out these functions, it would appear that each consortium may compel and make government decisions, or make recommendations concerning government decisions.  Therefore, if the Imperial County consortium functions as described above, it has decisionmaking authority within the meaning of Regulation 18700, even if the Imperial County Board of Supervisors does not approve its funding decisions.  Therefore, it appears that the consortium in Imperial County is an "agency" for purposes of the Act and its members are public officials.

2.
Code Reviewing Body


In your letter, you ask whether the Imperial County Board of Supervisors is the appropriate code reviewing body for its local consortium.  Section 82011(b) states in pertinent part that the "code reviewing body" means the board of supervisors, with respect to the conflict of interest code of any county agency other than the board of supervisors, and of any local government agency with jurisdiction wholly within the county.  Therefore, another issue you raise is whether the Imperial County consortium is a local agency within the meaning of Section 82011(b).  In our previous letters, we treated the HIV Care Consortia, including the Imperial County consortium, as local bodies, and therefore, a "local government agency."  (Glackin Advice Letters, No. I-92-265a (footnote 3) and No. I-92-265b.) 


It is our opinion that the federal law contemplates the establishment of the HIV Care Consortia as local entities.
For example, as noted earlier, the HIV Care Consortia have essential responsibility to plan, develop, and deliver specified health care and support services within a locality.  To the extent practicable, the geographic area to be served is to correspond to the geographic boundaries of local health and support services delivery systems.  In addition, to qualify as an eligible entity, an "applicant consortium" must meet specified application requirements before a state may provide a grant of the federal monies and provide specified assurances concerning the delivery of services within a locality.  (42 U.S.C. \ 300ff-23.)  Finally, the consortia membership must be representative of local agencies and affected communities. 


Therefore, if duties of the consortium in Imperial County are similar to those of other HIV Care Consortia as discussed above, we conclude that the consortium located in Imperial County is a "local government agency" for purposes of determining the appropriate code reviewing body.  Consequently, the Imperial County Board of Supervisors is the code reviewing body for the consortium.

3.
Separate Code


You also indicate that the Imperial County Board of Supervisors has a problem with the consortium seeking to have a separate conflict of interest code approved by the county.  We advised in the Glackin Advice Letter, No. I-92-265b that once a conflict of interest code is created by each consortia, the code must be submitted to the consortia's respective code reviewing body. 


Therefore, a final issue you pose is whether the consortium in Imperial County is a county agency which may be included in the county's code, or a separate local government agency which requires a separate conflict of interest code. 


Section 87300 provides that every "agency" shall adopt and promulgate a conflict of interest code.  Therefore, if the consortia is a not a county agency, it must develop its own code.  As the code reviewing body, any questions as to the level of a department which should be deemed an agency for purposes of Section 87300 is ultimately an issue that the county must resolve.  (Section 87301.)  According to your facts, the only connection the county has with the consortium is that a county employee serves as a member.  Therefore, it appears the consortium in Imperial County is structured as a separate local body and the consortium should create its own code.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\

