




April 5, 1994

Larry C. Larsen

Law Office of Gregory D. Thatch

1730 I Street, Suite 220

Sacramento, CA  95814






Re:
Your Request for Informal Assistance


Our File No. I-94-110

Dear Mr. Larsen:


This is in response to your letter requesting advice on behalf of the Sacramento Employment and Training Agency/Private Industry Council under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not name a specific official on whose behalf you have requested this advice, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Does the amended version of the "public generally" exception apply to the Private Industry Council?


2.  If the regulation applies, how does it affect the disclosure and disqualification obligations of Private Industry Council members?

CONCLUSIONS


1.  It appears from your facts that Regulation 18703.3 would apply to some of the decisions of the Private Industry Council.  However, application of the exception is necessarily dependent on the facts regarding the member in question and a particular decision.


2.  Regulation 18703.3 does not affect the disclosure rules applicable to Private Industry Council members.  However, Regulation 18703.3 does provide an exception to the disqualification requirements of the Act if a decision will: (a) affect the economic interest the member represents in substantially the same manner as the decision will financially affect a significant segment of the persons the member was appointed to represent, and (b) the decision will not have a material financial effect on any other economic interest held by the member.

FACTS


These facts have been incorporated from the prior letter issued to you regarding the Private Industry Council.  (Thatch Advice Letter, No. I-92-125.)


In 1982, the Federal Job Training Partnership Act was enacted "to establish programs to prepare youth and unskilled adults for entry into the labor force and to afford job training to those economically disadvantaged individuals and other individuals facing serious barriers to employment, who are in special need of such training to obtain productive employment."  (29 U.S.C. Section 1501.)  The method of accomplishing these goals was the creation of Private Industry Councils (PICs).


You stated that the Federal Job Training Partnership Act requires that each council shall consist of:


(1)
representatives of the private sector, who shall constitute a majority of the membership of the council and who shall be owners of business concerns, chief executives or operating officers of nongovernmental employers, or other private sector executives who have substantial management or policy responsibility;


(2)
representatives of organized labor and community-based organizations, who shall constitute not less than 15 percent of the membership of the council; and


(3)
representatives of each of the following:

(A)
Educational agencies (which agencies shall be representative of all educational agencies in the service delivery area).

(B)
Vocational rehabilitation agencies.

(C)
Public assistance agencies.

(D)
Economic development agencies.

(E)
The public employment service.


In our prior letter it was also noted that the Office of the Attorney General had determined that members of the PICs are public officials who must comply with the conflict-of-interest provisions of the Government Code.  (65 Cal.Ops.Atty.Gen. 41 (1982).)  Subsequent to the Opinion of the Attorney General, however, the State Legislature, in 1985, enacted Government Code Section 1091.2 which excludes members of private industry councils from the prohibitions of Government Code Section 1090, provided that the members comply with the provisions of Government Code Section 87100.

ANALYSIS


In our prior letter we concluded that the appointed members of the PICs are public officials and that the PIC members were subject to the disclosure and disqualification obligations of the Act.  This letter does not reconsider or alter that conclusion.  However, Regulations 18703-18703.3 do provide exceptions to the disqualification provisions of the Act if the effect on an official's interest is not distinguishable from the effect on the public generally.  


On September 7, 1993, the Commission adopted new specific standards to determine when a governmental decision will fall within the "public generally" exception.  Regulation 18703.3 provides:


(a)  For the purposes of Government Code Section 87103, the "public generally" exception applies to appointed members of boards and commissions who are appointed to represent a specific economic interest, as specified in Section 87103(a) through (d), if all of the following apply:



(1)  The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.


(2)  The member is required to have the economic interest the member represents.


(3)  The board's or commission's decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.


(4)  The decision of the board or commission will financially affect the member's economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.


Pursuant to this exception, where members of a PIC are appointed to represent specific interests, the member may participate in decisions affecting these interests so long as (1) the decision of the PIC will financially affect the economic interest the member represents in substantially the same manner as the decision will financially affect a significant segment of the persons the member was appointed to represent, and (2) the decision will not have a material financial effect on any other economic interest held by the member.


Of course, the application of this exception depends on the facts of a particular decision.  You have not provided information regarding a specific PIC decision.  However, we have enclosed some letters for your information.  (Galliano Advice Letter, No. A-94-024; Larocque Advice Letter, No. I-94-027; Galliano Advice Letter, No. I-94-088.)  


If you have any further questions regarding this matter or a specific decision for which you need advice, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

ENCLOSURES

