




April 14, 1994

Susan M. Schectman

Pacifica City Attorney

Office of City Attorney

170 Santa Maria Avenue

Pacifica, CA 94044






Re:  Your Request for Advice







Our File No. A-94-118

Dear Ms. Schectman:


This is in response to your letter requesting confirmation of telephone advice provided to you on April 4, 1994, regarding the responsibilities of Councilmember Ellen Castelli under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Castelli participate in a city council decision regarding a new wastewater treatment plant proposed for the Rockaway Beach Redevelopment Area where one of the proposed sites, as specified in the environmental impact report, is within 1,200 feet of property owned by the councilmember's employer, Red Carpet Realty?

CONCLUSION


Councilmember Castelli may participate in the decision so long as the decision will not materially affect either Red Carpet Realty or the owner of Red Carpet Realty.

FACTS


Councilmember Castelli is a member of the Pacifica City Council and the city's redevelopment agency.  In her private capacity, the councilmember is employed as a real estate agent with Red Carpet Realty-Andy Breslin Co., Inc. ("Red Carpet Realty").  


Mr. Breslin, both as an individual and through his business, owns a variety of interests in the proximity of the redevelopment area.  You have asked specifically about decisions that might affect property owned by Mr. Breslin and Red Carpet Realty.  The lot and building occupied by Red Carpet is within 250 feet of the boundary of Pacifica Quarry, a 117-acre parcel in the redevelopment area. 


The city council will be considering the construction of a new waste water treatment facility.  The first step in the process will be to consider the environmental impact report (EIR) for the project.  You stated that several locations have been proposed.  The closest location set forth in the EIR is in the Pacifica Quarry, but approximately 1,200 feet from the lot and building occupied by Red Carpet.

ANALYSIS


As we discussed in our prior letter, the councilmember is prohibited from making, participating in making, or otherwise using her official position to influence any decision which will have a reasonably foreseeable and material financial effect on any source of income of $250 or more within 12 months prior to the decision.  In our prior letter, we concluded that both Red Carpet Realty and Mr. Breslin were sources of income to Councilmember Castelli.


For the foreseeable financial effect of a decision on the councilmember's economic interest to be disqualifying, it must also be material.  Neither Mr. Breslin nor Red Carpet Realty is considered to be a source of income directly involved in the decision.  (Regulation 18702.1(a); Regulation 18702.1(b).)  However, the councilmember will still be required to disqualify herself with respect to decisions that will have an indirect material financial effect on her economic interests. 


As we discussed in our prior letter, the Commission has established differing thresholds of materiality depending on the economic interest involved.  If the effect of a decision is material as to any economic interest, the councilmember may not participate in the decision.

Red Carpet Realty


With respect to business entities indirectly involved in a decision, the appropriate standards for determining materiality are those of Regulation 18702.2.  In your initial request letter, you stated that Red Carpet is a small business which does not meet the financial tests for stock exchange listing.  Thus, decisions affecting Red Carpet Realty are material if: (1) the decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; (2) the decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or (3) the decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


According to your facts, the decision will not affect Red Carpet Realty's revenue or expenses.  However, the decision may affect the value of the real property Red Carpet Realty owns (an asset of the business entity).  However, you stated that your question was premised on an appraisal by a qualified appraiser that determines that the decision will not result in the value of the property increasing or decreasing by $10,000 or more.  If this is the case, the councilmember will not have a conflict of interest by virtue of her interest in Red Carpet Realty.

Mr. Breslin


As stated above, Mr. Breslin is also considered to be a source of income to the councilmember.  With respect to individuals who are sources of income, but not directly before the city council, Regulation 18702.6 provides:


The effect of a decision is material as to an individual who is a source of income or gifts to an official if any of the following applies:

* * *


(b)  The decision will affect the individual's real property interest in a manner that is considered material under Section 18702.3 or Section 18702.4.


Pursuant to Regulation 18702.6(b), the effect on Mr. Breslin's real property will be material under the following circumstances:  


1.  The real property in which the source of income has an interest is located within 300 feet of the boundaries of the property which is the subject of the decision and there will be any financial effect on the value of the property.  (Regulation 18702.3(a)(1).)


2.  The decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the source of income's real property will receive new or substantially improved services.  (Regulation 18702.3(a)(2).)


3.  The real property of the source of income is located beyond 300 feet but within 2,500 feet of the boundaries of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or will affect the rental value of the property by $1,000 or more per 12-month period.  (Regulation 18702.3(a)(3).)


The Pacifica Quarry is within 250 feet of the property owned by Mr. Breslin and Red Carpet Realty.  However, the decision in question concerns a specific project.  The the nearest boundary of the closest possible site (as set forth in the EIR) will be approximately 1,200 feet from the Breslin/Red Carpet Realty property.  


We have advised that under some circumstances, where a project was limited (by official documents such as an EIR) to a specific project area within a larger parcel and the city council's deliberation is limited to this proposed project area, the boundaries of the project will determine which provisions of Regulation 18702.3 apply.  Under your facts, the project under consideration is 1,200 feet from the Breslin/Red Carpet Realty property.  Thus, so long as the decision will not have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the property or $1,000 or more on the rental value in a 12-month period, the councilmember may participate in the decision.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

