

May 23, 1994

Melanie K. Wellner

Deputy County Counsel

County of Nevada

950 Maidu Avenue

Nevada City, CA  95959-8617



Re:  Your Request for Informal Assistance




Our File No. I-94-140

Dear Ms. Wellner:


This is in response to your request for assistance under the conflict-of-interest code provisions of the Political Reform Act. Since you are seeking general assistance and not inquiring about a specific decision, your letter is considered a request for informal assistance.

QUESTION


May the Nevada County Grand Jury designate consultants in its conflict of interest code without using the Commission's recommended consultant disclosure category?

CONCLUSION


The Grand Jury may designate consultants in the same manner that it designates members of the Grand Jury.  Designating consultants in this manner would be an alternative to the Commission's recommended consultant disclosure category, but would still be in compliance with the Political Reform Act.

FACTS


The County of Nevada has recently completed a review of the conflict of interest codes for districts and agencies within the county.  The county requested the Nevada County Grand Jury to include the Commission's recommended consultant language in its code.


The foreman of the grand jury is concerned that inclusion of the Commission's specialized consultant disclosure category in the grand jury's conflict of interest code, would conflict with Penal Code Section 924.1, which makes any disclosure of grand jury matters a misdemeanor.  This could occur because the foreman would be required to disclose certain matters before the grand jury.

ANALYSIS


The Act provides that every agency shall adopt and promulgate a conflict of interest code.  (Section 87300.)  Every conflict of interest code shall specifically enumerate the positions within the agency which involve the making or participation in the making of decisions which may foreseeably have a material effect on any financial interest and for each such enumerated position, the specific types of investments, business positions, interests in real property, and sources of income which are reportable.  The code shall also require that each designated employee file statements at times and under circumstances described in the code, disclosing investments, business positions, interests in real property and income.  (Section 87302.)


The term "designated employee" means any officer, employee, member, or consultant of any agency whose position with the agency is designated in a conflict of interest code because the position entails the making or participating in the making of decisions which may foreseeably have a material financial effect on any financial interest.  (Section 82019.)


If a grand jury retains a consultant as defined by Regulation 18700(a)(2), that consultant must be designated in the conflict of interest code for the grand jury.  The consultant would be required to disclose any economic interests which can be affected in his or her decisionmaking.


In implementing the Political Reform Act, the Commission recognized that a burden existed for agencies which had to amend a code to include a newly-retained consultant.  Not only would the code need to be amended to include a consultant, but it would have to be amended a short time later to remove the consultant's filing requirements.  The Commission also realized that some consultants may fulfill a very limited function.  An agency's conflict of interest code may contain broad disclosure obligations which may fit the agency staff, but when considering the limited tasks and duties contemplated under a consultant's contract, may be overintrusive.


To remedy these problems, the Commission promoted the use of a specialized disclosure category that permits the chief executive officer of an agency to prepare a written determination which would set out the duties of a consultant under the contract, and if limited disclosure was justified, the written statement would provide the rationale for that as well.  This eliminated the requirements that an agency amend its code to include, then remove, a particular consultant, or rewrite disclosure categories to accommodate the consultant designation.


However, while we promote the use of this specialized disclosure category, some agencies have opted to require all consultants, i.e., consultants who meet the definition under Regulation 18700, to file disclosure statements in the same manner as would the broad policymakers for the agency.  If an agency designates a consultant in the code, and assigns the same disclosure assigned to the broad policymakers for the agency, this eliminates the need for the written determination. 


This may be the answer to the concerns of the Nevada County Grand Jury.  The filing of a statement of economic interest would not reveal the purpose of the contract between the grand jury and the consultant.  If the Nevada County Grand Jury chooses this alternative, it would still be in compliance with the disclosure provisions of the Act.  The only negative impact this will have is on the consultants who will now have to disclose their economic interests in the same manner as the members of the grand jury.  


Perhaps this would resolve the conflict between the Political Reform Act and the Penal Code.  If you need to discuss this further, or need to clarify an issue, please feel free to call me at (9l6) 322-5901.



Sincerely,



Steven G. Churchwell



General Counsel



By:  Jeanette E. Turvill




Political Reform Consultant




Legal Division
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