May 26, 1994

Mathew M. Brady

Clifford, Jenkins & Brown

1430 Truxtun Avenue, Suite 900

Bakersfield, CA  93301-5230






Re:  Your Request for Advice

                        

Our File No. A-94-144

Dear Mr. Brady:


You have requested advice regarding your duties as a member of the City of Bakersfield Planning Commission under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


Do the conflict-of-interest provisions of the Act disqualify you as a planning commissioner for the City of Bakersfield from participating in decisions involving applications submitted by your employer's former clients, including Martin-McIntosh Civil Engineers?

CONCLUSION


The conflict-of-interest provisions of the Act generally require you to disqualify yourself from participating in project application decisions involving a client of your employer if it is reasonably foreseeable that such decisions will have a material financial effect on your employer.  It does not appear that application decisions would have a foreseeable, material financial effect on your employer.  

FACTS


You serve on the planning commission for the City of Bakersfield.  You are also an associate attorney with the law firm of Clifford, Jenkins & Brown, which is located in Bakersfield, California.  You are a salaried employee of the law firm and have no ownership interest in the firm. 


On the agenda for your first planning commission meeting are three separate projects in which the engineering firm of Martin-McIntosh Civil Engineers ("Martin-McIntosh") is the applicant.  A partner of Clifford, Jenkins & Brown previously represented an employee of Martin-McIntosh in an employment law matter unrelated to these applications.  A second unnamed client of the firm, whose representation by the firm terminated in November 1991, is also an applicant before the planning commission.  

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





(Section 87103(c) and (d).)


Clifford, Jenkins & Brown is an economic interest of yours, because you are an employee of the firm, a business entity.  Moreover, presumably the firm has been a source of income to you of more than $250 in the last 12 months.  Thus, you are required to disqualify yourself from any planning commission decision which will have a reasonably foreseeable, material financial effect on the firm, distinguishable from the effect on the public generally. 


However, as an employee with no ownership interest in the firm, the clients of the firm are not considered sources of income to you.  (Johns Advice Letter, No. A-92-496.)



With respect to decisions affecting Martin-McIntosh and the other client which was represented by the firm in 1991, it does not appear foreseeable that the decisions in question will materially affect the firm.  However we must leave that factual determination to you.

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where an official's employer is directly before the official's agency as an applicant or the subject of the decision, Regulation 18702.1(a)(1) provides that the effect of the decision is deemed material and disqualification would be required.  


Clifford, Jenkins & Brown is directly before the planning commission when it (1) initiates the proceeding in which the decision will be made; (2) is a named party in the proceeding concerning the decision; or (3) is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the law firm.  (Regulation 18702.1(b).)  According to your facts, the firm will not be directly involved in the decisions in question.


Where an economic interest is not directly before the planning commission, but may be indirectly affected, the test to determine if the indirect effect of a decision is material is in Regulation 18702.2.  The applicable standard depends on the financial size of the business entity.


For a relatively small business entity, Regulation 18702.2(g) provides that the effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, so long as a decision will not affect Clifford, Jenkins & Brown to the extent set forth in the applicable section of Regulation 18702.2, you may participate in the decision.


We trust this letter adequately responds to your inquiry.  Should you have any further questions regarding this matter, do not hesitate to call me at (916) 322-5901.






Sincerely,






Steven G. Churchwell






General Counsel






By:  Luisa Menchaca







Counsel, Legal Division
