


May 16, 1994

Denise M. Kale

Deputy City Attorney

740 State Street, Suite 201

Santa Barbara, CA 93102-1990




Re:  Your Request for Advice





Our File No. A-94-145

Dear Ms. Kale:


We provide the following response to your request for advice regarding financial conflicts of interest under the Political Reform Act (the "Act").  

QUESTION


Is the prosecution of a violation of a city ordinance prohibited by the Act because the city attorney's residence is located within 300 feet of the violation and the enforcement may have a financial effect on the city attorney's residence?

CONCLUSION


No.  The prosecution of the violation is not prohibited;

the city attorney is merely prohibited from participating in decisions concerning the prosecution.


Under the Act, the city attorney is prohibited from making or participating in a decision which will have a reasonably foreseeable and material effect on his financial interest.  Under the facts you have presented, there appears to be a foreseeable material financial effect on the city attorney's property.  The city attorney must not participate in the decision to prosecute the alleged violation occurring within 300 feet of his residence.  However, any other attorney in your office may be assigned to review the complaint and initiate a prosecution, as long as the city attorney does not influence the decision.


Additionally, under the Act, the city attorney need not be indifferent to violations in his own neighborhood for fear of violating Section 87100.  The city attorney may himself make a complaint as a member of the public on a matter of personal interest as long as he does not act on the matter in his official capacity.


In summary, the Act does not require the disqualification of an entire agency based upon the conflict of the agency head as your letter suggests.  Nor does the Act impede the fair and unbiased enforcement of generally applicable laws.

FACTS


The city attorney resides within 300 feet of a home which may be in violation of the city's building and zoning ordinances ("Violation 1").  Additionally, the city attorney has received a complaint concerning building and zoning ordinance violations by a home owner who is more than 300 feet but within 2500 feet of the city attorney's home ("Violation 2").  The city attorney is charged with enforcing the building and zoning ordinances.


As the enforcement of the local ordinances may have some financial effect on the city attorney's property, the city attorney requested an informal appraisal from a local real estate professional.  The appraisal indicates that the enforcement of the zoning ordinance with regard to Violation 2 will have no impact on the city attorney's property.  The appraisal is based upon the lack of direct view and the distance between the two properties.  While there is no appraisal concerning enforcement of the ordinance on Violation 1, the city attorney assumes that enforcement will have some indeterminate effect and that lack of enforcement will have a negative effect on property values in the immediate area.

ANALYSIS

Prohibited Actions:


Section 87100 prohibits a public official from making or participating in a decision in which he knows or has reason to know that he has a financial interest.  Section 87103 provides that a public official has a financial interest in a decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally on, among other things, real property in which the official has an interest of $1,000.00 or more.  The city attorney is a public official under the Act.  (Section 82048.)

Governmental Decision:


A public official makes a governmental decision when, among other things, the official obligates his or her agency to any course of action.  (Regulation 18700(b)(3).)  Making a governmental decision does not include acts which by their nature are solely ministerial.  (Regulation 18700(d)(1).)  Generally, the enforcement of the law is viewed as a ministerial function.  However, a city attorney commands significant prosecutorial discretion.  The Commission, in previous advice, has viewed the city attorney's function as more than ministerial.  (See, e.g., Dowd Advice Letter, No. A-88-214.)  The facts in your letter lead us to conclude that the enforcement of this ordinance is discretionary.

Foreseeability:


The effect of a decision is foreseeable if there is a substantial likelihood that it will occur.  The effect must be more than merely possible but certainty is not required.  (Downey Cares v. Downey Community Development Com., 196 Cal. App. 3d 983, 989-991 (1987); Witt v. Morrow, 70 Cal. App. 3d 817, 822 (1977); In re Thorner, 1 FPPC Ops. 198 (1975).)

Material Effect:


The decision to prosecute a neighbor's violation of the city's zoning ordinance is not a decision which directly affects the city attorney's real property.  Under Regulation 18702(a), a decision indirectly affecting real property must be analyzed under Regulation 18702.3 in order to determine if the effect on the public official's interest is material.

Violation 1:


Under Regulation 18702.3, if the decision affects property within 300 feet of the official's real property, the official is disqualified unless it can be shown that the decision will have no financial effect on the official's property.


You have stated in the facts provided to us that, with regard to Violation 1, it cannot be determined what financial effect the decision to prosecute would have on the city attorney's interest.  However, a decision not to prosecute would have a negative financial effect of an unstated or indeterminate amount.  As the decision will clearly have some financial effect, the city attorney would be disqualified from participating in or influencing the decision to prosecute Violation 1.

Violation 2:


A decision affecting property located further than 300 feet but within 2500 feet of the official's home will cause a material financial effect if it results in an increase or decrease in the value of the official's property by $10,000.00 or more, or results in an increase or decrease in rental value of $1,000.00 or more in a 12-month period.  (Regulation 18702.3(a)(3).)


In assessing the decision's financial impact on the official's residence, the Act requires that the following factors be considered: distance between the official's home and the property directly affected by the decision; and, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits in a neighborhood.  (Regulation 18702.3(d).)


You have stated that the city attorney commissioned an informal appraisal by a real estate professional familiar with the area.  The appraiser considered distance and view and determined that there would be no financial effect on the city attorney's property from a decision to enforce a violation of the building and zoning ordinances.  Under the facts you have presented, there would be no violation of the Act if the city attorney makes a decision concerning Violation 2.

Disqualification Limited To Official Conduct:


The city attorney is therefore prohibited from making or participating in a decision only with respect to Violation 1.  However, the Act does not require that the city attorney turn a blind eye to any violation of law within 300 feet of his residence.  The city attorney may report such violations or file a complaint as a member of the general public on a matter related to his personal interests.  (Regulation 18700(d)(2).)  An official's personal interests include real property owned by the official or his immediate family.  (Regulation 18700.1(b)(1)(A).)  Once reported to the Office of the City Attorney, only the public official with the financial interest is prohibited from making or participating in making a decision concerning the alleged violation.  No provision of the Act requires disqualification of the official's entire agency by association.


We hope that you find this analysis helpful.  Should you have additional questions concerning your obligations and responsibilities under the Act, this office remains available to assist you.




Sincerely,




Steven G. Churchwell




General Counsel




By:
Daniel E. Muallem





Counsel, Legal Division

