





June 3, 1994

Jules L. Greenberg

Workers' Compensation Judge

Workers' Compensation Appeals Board

12440 Firestone Blvd., Ste. 3001

Norwalk, CA  90650-4328







Re:  Your Request for Informal








Assistance








Our File No. I-94-154

Dear Judge Greenberg:


You have requested advice concerning the conflict of interest disclosure provisions of the Political Reform Act (the "Act").  Because your request concerns a reporting obligation which has already occurred, we must treat your letter as a request for informal assistance pursuant to Regulation 18329(c).  

QUESTION


You received compensation in 1993 from a seminar business you established and from writing a monthly column.  You have asked whether the payments would be considered honoraria.

CONCLUSION


The payments you received for conducting seminars do not appear to meet the definition of honoraria.  Compensation received in connection with the monthly column was not an honorarium if it was received in connection with a bona fide business.  However, some or all of the payments you received may be reportable income under the Act.

FACTS


You are a Workers' Compensation Judge with the State Department of Industrial Relations, Division of Workers' Compensation, Workers' Compensation Appeals Board, and are designated in the Department's conflict of interest code to file statements of economic interests (Form 730).  In May 1993, you began operating a training/consultant business from your home.  You are licensed by the City of Anaheim.  You contracted to develop teaching materials for a seminar business known as Comp Pro Seminars for whom you produced a syllabus and taught six seminars which offered continuing legal education credit.  You were compensated for these services.


You also wrote a monthly column for the Workers' Compensation Enquirer entitled "Directions in the Law" for which you also received compensation.

ANALYSIS


One of the purposes of the Act is to prevent conflicts of interest in government decisionmaking.  (Section 81002(c).)  To accomplish this purpose, Section 87100 prohibits public officials from making or participating in making governmental decisions in which they have a financial interest.  In addition, most public officials must file periodic statements of economic interests disclosing certain personal assets and sources of income.


Section 87300 requires every state agency to adopt a conflict of interest code designating those positions within the agency which involve the making of governmental decisions.  Employees of the agency who hold those positions must file statements of economic interests.  The code must also establish categories for disclosure which are tailored to the types of decisions made by each designated position.  (Section 87302.)


In addition, Section 89503 prohibits designated employees of state agencies from accepting an honorarium from any source if the employee would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  Workers' compensation judges with the Department of Industrial Relations are designated in the Department's conflict of interest code to disclose:



Any investment in a business entity and any source of income that they know or have reason to know:  (1) is directly subject to regulation by the Division of Industrial Accidents; (2) engages in or derives its income from, in whole or in part, the workers' compensation liability insurance business; or (3) has within the preceding 2 years contracted or plans to contract with the Division of Industrial Accidents, to the extent the business entity or source of income is subject to such regulation or engages in or derives its income from such insurance business within the geographic area over which the employee exercises jurisdiction.  Workers' compensation judges performing judicial functions are also subject to the provisions of the California Code of Judicial Conduct.







Conflict of Interest Code







for the Department of Industrial







Relations, Disclosure Category 8.


Thus, pursuant to Section 89503 and your agency's conflict of interest code, you are prohibited from accepting an honorarium from any source described in your disclosure category.  If the entities from which you received compensation during 1993 do not meet the criteria in your disclosure category, payments received from these entities are not prohibited or reportable.  However, for purposes of this analysis, we will assume that the entities are of the type described in the code.


The term "honorarium" is defined in Section 89502 as follows:



...(b)  "Honorarium" means, except as provided in subdivision (c), any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.


(c)  "Honorarium" does not include earned income for personal services which are customarily provided in connection with the practice of a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting, unless the sole or predominant activity of the business, trade, or profession is making speeches.  The commission shall adopt regulations to implement this subdivision....


You have stated that the seminars you conducted offered MCLE credit.  Therefore, the compensation you received in connection with these activities was not a prohibited honorarium pursuant to Regulation 18932.2(b), which exempts payments received for "teaching a course, presented to assist in maintenance or improvement of professional skills or knowledge where the course provides credit toward continuing education requirements of the pertinent profession."  


With regard to the monthly column, you have cited Regulation 18931.2, which provides that compensation received for an article published in connection with the practice of a bona fide business, trade, or profession would not be deemed an honorarium.  However, you have not provided enough facts for us to determine if the compensation was received in connection with a bona fide business.  Regulation 18932.1(b) (copy enclosed) sets out criteria for determining if a business that has been in existence for less than two calendar years would be presumed a bona fide business.  If your activities in connection with the monthly column were consistent with the requirements of the regulation, the payments would not be considered honoraria and would therefore not be prohibited.


Regardless of whether the payments you received meet the definition of honoraria, they may still be reportable under the Act.  Payments received from sources covered by your disclosure category for which you did not provide equal or greater consideration must be disclosed as gifts on Schedule F of your statement of economic interests (Form 730).  (Section 82028.)  Payments received from such sources for which you provided equal or greater consideration must be reported as income on Schedule D or Schedule H-2.  (Section 82030.)  


If you have questions concerning this letter, please contact me at (916) 322-5662.







Sincerely,







Carla Wardlow







Division Chief







Technical Assistance Division

Enclosure

