




June 13, 1994

Michael R. Woods

Pittsburg City Attorney

18100 Carriger Road

Sonoma, CA  95476-4072






Re:
Your Request for Advice


Our File No. A-94-164

Dear Mr. Woods:


This is in response to your letter requesting advice on behalf of Pittsburg City Councilmembers Frank Quesada and Robert Lewis regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmembers Quesada and Lewis participate in Pittsburg City Council decisions regarding amendments to an ordinance regulating smoking in public places that would apply to the councilmembers' businesses?

CONCLUSION


Councilmembers Quesada and Lewis may participate in decisions regarding amendments to the city ordinance regulating smoking in public places so long as the decisions will not have a material financial effect on their businesses.  However, even if the decisions will materially affect the councilmembers' businesses, the councilmembers may participate in the decisions if the decisions will affect 50 percent of all the businesses in the jurisdiction in substantially the same manner as it will affect the councilmembers' businesses.

FACTS


The Pittsburg City Council will be considering a series of amendments to the city ordinance regulating smoking in public places.  The amendments would change (among other things) the rules pertaining to smoking at workplaces, restaurants, and bowling centers.  


Both Councilmember Quesada and Councilmember Lewis have economic interests in businesses which could be affected by the proposed amendments.  Councilmember Quesada's spouse wholly owns a restaurant in the jurisdiction and Councilmember Lewis has a 40 percent interest in a partnership that operates a bowling alley with a bar and restaurant.

ANALYSIS

Economic Interests


Section 87100 provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use the official's position to influence a governmental decision in which the official knows or has reason to know that he or she has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.



In your letter, you stated that Councilmember Quesada and Councilmember Lewis both have economic interests in businesses which could be affected by the proposed ordinance.  Councilmember Quesada's spouse wholly owns a restaurant in the jurisdiction.  According to Section 87103 the councilmember would have an indirect investment interest in the restaurant.  Councilmember Lewis has a 40 percent interest in a bowling alley with a bar and restaurant.  


In addition, since both councilmembers own (directly or indirectly) more than 10 percent of their respective businesses they are also deemed to have an interest in persons and businesses that have made any payment to the businesses in the past 12 months such that the councilmember's pro-rata share is greater than $250 or more.  (Section 82030.)  You have not asked about the effects of the ordinance on sources of income to the councilmembers.  If you should determine that a source of income to either councilmember's business would be materially affected you should contact us for further advice.


Thus, both councilmembers are required to disqualify themselves from participating in any decision that will reasonably foreseeably have a material financial effect on their respective businesses.

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


You stated that the ordinance currently applies to the businesses of both councilmembers, as will the amendments to the ordinance.  Thus, it is substantially likely that the decisions will affect the councilmembers' economic interests.


However, for the foreseeable financial effect on the councilmembers' businesses to be disqualifying, the effect must also be material.  The Commission has adopted a variety of regulations which set forth guidelines to determine whether the effect of a decision is material.  For example, if the councilmembers' businesses were directly involved in the ordinance decision, the effect of the decision is deemed to be material.  (Regulation 18702.1(a)(2).)  


A business is directly involved in a decision before the city council when the business entity, or its agent:  (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) is a named party in the proceeding concerning the decision before the official or the official's agency; or (3) is the subject of the proceeding concerning the decision before the official or the official's agency because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the business entity.  (Regulation 18702.1(b).)  According to your facts, the councilmembers' businesses would not be directly involved in the city council decisions.


However, an economic interest may still require the councilmembers to disqualify themselves with respect to a decision if the economic interest may be indirectly materially affected.  Whether the indirect effect on a business entity, such as the councilmembers' business is material depends on the financial size of the business entity.  (Regulation 18702.2.)  You stated that subdivision (g) of Regulation 18702.2 applied to the businesses in question.  Regulation 18702.2(g) provides that the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, if a decision on the ordinance will affect the gross revenues of the councilmembers' businesses by $10,000 or more for a fiscal year, or the value of assets or liabilities by $10,000 or more, or will affect the businesses' expenses for a fiscal year in the amount of $2,500 or more, the councilmembers may not participate.  


You stated that the councilmembers have determined that the financial effects of the decision on their businesses will not reach the thresholds in Regulation 18702.2(g).  As stated above, the Commission is not the finder of fact in providing advice.  However, if the decision will not affect the councilmembers' businesses to the extent set forth in Regulation 18702.2(g), the councilmembers may participate in the decision.

Segmentation of Decisions


Under some circumstances, a series of decisions may be divided into separate components so that an official with a disqualifying economic interest in one aspect, may participate in the other components.  


For example, under your facts, if the councilmembers are disqualified from participating in decisions regarding the amendments applicable to their businesses, the other decisions might be separable and the councilmembers could participate in those decisions.  The following procedure should be used:  


(1)  The decisions in which a public official has a disqualifying economic interest must be segregated from other decisions and considered first, and a final decision must be reached without the participation of the disqualified official; 

