




June 23, 1994

Steven T. Mattas

Interim City Attorney

City of South San Francisco

c/o Meyers, Nave, Riback, Silver & Wilson

Gateway Plaza

777 Davis Street, Suite 300

San Leandro, CA  94577






Re:
Your Request for Advice

Our File No. A-94-173          

Dear Mr. Mattas:


This is in response to your letter requesting advice on behalf of South San Francisco City Councilmember John Penna, concerning his duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmember Penna participate in decisions regarding the proposed general plan amendments applicable to the "East of 101 Area" despite owning a real estate company that does business within the jurisdiction?

CONCLUSION


The general plan amendments will foreseeably affect Councilmember Penna's real estate company.  If the effect is also material, the councilmember is prohibited from participating in the general plan decisions.

FACTS


The city is currently processing a general plan amendment for 1,700 acres in the city.  The area is currently zoned for light industrial, research and development, warehousing, retail, office, and hotel land uses.  In our telephone conversation of June 8, 1994, you stated that the amendments would not change the current land use for the most part.  You stated that the area will continue to be light industrial, research and development, warehousing, retail, office, and hotel land.  Moreover, the general plan would not permit any specific development.  Any future development would have to be independently approved by the city.  However, according to the draft environmental impact report for the amendment, the area also includes tracts of undeveloped land to be zoned. 


Councilmember Penna is a real estate broker in the jurisdiction and has been the owner of Penna Realty for over 29 years.  His office is located approximately one-mile from the area in question.  You stated that approximately 60 percent of his business, which includes property management, real estate sales of residential, commercial and industrial property, and real estate appraising and consulting, is conducted in South San Francisco.  Councilmember Penna has not been involved in any sales relating to Shearwater.  


Currently, Councilmember Penna does not manage or own any property, nor does he represent any clients in the subject area.  The councilmember did represent one client in 1993 regarding leasing property in the area, but did not receive any income as a result of this representation.  You stated that most of the property owners in the area retain larger well-established brokerage firms.  However, you also stated that the councilmember may pursue business in the area in the future.


The City of South San Francisco has a population of 55,000.  One-fourth of the city is zoned for commercial and industrial uses and the remaining three-fourths is zoned primarily for residential use (with some areas of public and open spaces).  

ANALYSIS

Economic Interests


The Political Reform Act was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 provides: 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


You have asked us to evaluate two economic interests of the councilmember.  Please note, if either interest will be foreseeably and materially affected by a decision, the councilmember must disqualify himself.


First, any person or business that has made any payment to the councilmember in the past 12 months is a source of income to the councilmember for the purposes of Section 87103.--  You have not raised conflict of interest issues with respect to any sources of income to the councilmember, consequently, we are unable to analyze potential conflicts of interest by virtue of a foreseeable material financial effect on a source of income.


Second, the councilmember's investment in his business is an economic interest that may also result in a conflict of interest.  Thus, where a decision will foreseeably affect the councilmember's business, he must disqualify himself.  

Foreseeability


Generally, an effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  Under your facts, the foreseeability analysis must be applied to determine (1) if it is foreseeable that the amendments will affect property values in the plan area, and (2) whether it is foreseeable that the councilmember's business will be affected by the increase or decrease in property values.


Will the General Plan Amendment Affect Property Values:  In the past, we have advised Councilmember Penna that it was foreseeable that redevelopment decisions in South San Francisco will affect his real estate business, since the purpose of a redevelopment plan would be to increase real estate values throughout the city.  (See e.g., Haile Advice Letter, No. A-91-043 [A-90-499b]; Armento Advice Letter, No. A-90-499, both discussing the Shearwater Redevelopment Project.)


The general plan amendments will set the zoning category for the Shearwater site (as well as vacant parcels in the area).  These decisions will foreseeably affect the future use of the property and, consequently, the property's value.  Thus, it is foreseeable that the general plan decisions will financially affect the property values.


You noted that the general plan does not authorize any specific development, and that future development would require additional city approval.  In the past, in the Stone Advice Letter, No. I-92-133, we considered this issue:


[A]lthough adoption of the general plan will not authorize expenditures for any particular project or improvements, the plan will set goals, objectives and policies for future development.  Property values and other economic interests may be affected by the adoption of these guidelines and policies.  In addition, the general plan contains implementation directives which are the specific means or actions for implementing the goals, objectives and policies.  

Thus, general plan decisions and amendments are sufficiently linked to the future development of the property to find that changes to the general plan will foreseeably financially affect the value of property.


The Councilmember's Business:  The fact that the property value in the area will increase or decrease is insufficient alone to find that it is foreseeable that the councilmember's economic interest (his business) will be affected.  For example, in the past we have advised that where a real estate broker would renounce any business in the area where the property values would be enhanced, it would not be foreseeable that decisions affecting the area would affect the official's business.  (Libow Advice Letter No. I-91-461.)  We advised:


[A]bstaining from doing business in the proposed subdivision and in the surrounding areas would include not participating in the sale of homes in the proposed subdivision and in the surrounding areas.  It would include abstaining from providing property management services for the proposed subdivision, abstaining from engaging in the resale of homes in the subdivision, or otherwise entering into business transactions related to the proposed subdivision.  It would also include abstaining from providing management services, engaging in the resale of homes, or otherwise entering into business transactions in the surrounding areas.


Under your facts, it is substantially likely that the councilmember will do business in the area in question.  You stated that while the councilmember does not manage, own property or represent any clients in the subject area, the councilmember may pursue business in the area in the future.  Moreover, the councilmember did represent a client in area in 1993, although he was unable to complete the transaction.  Thus, we conclude that it is foreseeable that the decisions will enhance property values in the area and that the councilmember's business will be financially affected by the decision.


In your letter, you noted that in the Crabb Advice Letter, No. I-93-427, the Commission found that a decision would have a foreseeable effect on an official's business.  The letter noted that the official's business had a substantial market-share of the business in the area.  However, please note, that Commission advice is the application of law to a particular set of facts presented by the requestor.  The question raised in your letter is whether it is substantially likely (i.e. foreseeable) the decision will affect Councilmember Penna's business.  We have concluded that setting the zoning characteristics of undeveloped property would foreseeably affect his business.  


Although based on different facts, this letter is consistent with the Crabb Advice Letter which also found a foreseeable financial effect on the official's business, as well as other advice with respect to foreseeability.  While the effect may have been more likely in Crabb, Crabb in no way suggests that anything less would not be foreseeable.  Foreseeability must be determined on a case-by-case basis.

Materiality

