




June 10, 1994

Honorable Helen Fisicaro

Councilmember, City of Colma

Honorable Dennis Fisicaro

Councilmember, City of Colma

490 D Street

Colma, CA  94014






Re:  Your Request for Informal Assistance







Our File No. I-94-179

Dear Councilmembers:


You have requested advice concerning your duties under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your request is one for general guidance, we are treating your request as one for informal assistance pursuant to Regulation 18329(c).


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.
Do the conflict-of-interest provisions of the Act require you (Councilmember Helen Fisicaro) to disqualify yourself from participating in city decisions concerning your employer, PG&E?


2.
Do the conflict-of-interest provisions of the Act require you (Councilmember Dennis Fisicaro), Councilmember Helen Fisicaro's spouse, to disqualify yourself from participating in city decisions concerning PG&E?

CONCLUSIONS


1 and 2.
Under the conflict-of-interest provisions of the Act, both of you must disqualify yourselves from participating in any decision which will have a reasonably forseeable, material financial effect on PG&E.

FACTS


The City of Colma is in the process of beginning an underground project in Colma's residential area which consists of about 10 blocks.  The city will be contracting with PG&E for undergrounding the electric and gas services.


You are both incumbent city councilmembers for the City of Colma.  You are also each other's spouse. 


Councilmember Helen Fisicaro is a salaried employee of PG&E and owns in excess of $10,000 in PG&E stock.  PG&E is a major corporation listed on the New York Stock Exchange.

ANALYSIS


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Section 87100.)


As members of the Colma City Council, you are both public

officials as defined in the Act.  (Section 82048.)  Thus, you may not use your official position to vote on any decision in which you know or have reason to know you have a financial interest.

Economic Interests


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of the official's immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  




(Section 87103(a), (c) and (d).)




We address your potentially disqualifying economic interests separately to facilitate the analysis. 

Councilmember Helen Fisicaro

Investment Interest:  You (Councilmember Helen Fisicaro) own stock in PG&E which is valued at more than $1,000, constituting an "investment" for purposes of the Act.  (Section 82034.)  Thus, on this basis alone, you have a potentially disqualifying economic interest in PG&E.  (Section 87103(a).)

Source of Income:  You are employed by PG&E which presumably is a source of income to you in the amount of $250 or more in the past 12 months.  (Section 87103(c).)  Therefore, PG&E is an additional potentially disqualifying source of income of yours.

Business Entity:  Finally, your employment in a "business entity" is also a potentially disqualifying economic interest in PG&E.  (Section 82005; 87103(d).) 

Councilmember Dennis Fisicaro

Investment Interest:  Investments held directly or indirectly by an official's spouse are considered investments of the official.  (Section 82034; Christiansen Advice Letter, No. I-87-019.)  Thus,  as a member of Councilmember Helen Fisicaro's immediate family, you (Councilmember Dennis Fisicaro) also have a potentially disqualifying interest in PG&E pursuant to Section 87103(a). 


In addition, Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Consequently if PG&E has been a source of income to Councilmember Helen Fisicaro in an amount of $500 or more (making your community property interest $250) within the past 12 months, PG&E is also a potentially disqualifying interest of yours as described in Section 87103(c).  (Dumhart Advice Letter, No. I-92-524.)  

Business Entity:  Again, as a member of Councilmember Helen Fisicaro's immediate family, her employment in a "business entity" is also a potentially disqualifying economic interest of yours in PG&E.  (Section 82005; 87103(d).) 


Because of these economic interests in PG&E, you both will be required to disqualify yourselves from any decision of the city council which could have a reasonably foreseeably material financial effect on PG&E, that is distinguishable from the effect on the public generally.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.


According to your facts, it is clearly foreseeable that decisions concerning an agreement in which PG&E is a party will have a financial effect on PG&E.  Consequently, neither one of you

may participate in decisions concerning agreements between the City of Colma and PG&E, if PG&E will be materially affected by the decisions.  Whether it is reasonably foreseeable that other city decisions will have a financial effect on PG&E must be determined on a case-by-case basis.

Materiality


The Commission has adopted differing guidelines to determine whether the effect of a decision is material, depending on the specific circumstances of each decision.  


In pertinent part, Regulation 18702.1(a) provides that the effect of a decision is deemed material on a business entity directly involved in a decision before the official's agency, unless the decision will have no financial effect on the business entity, where any of the following apply:

