




June 27, 1994

Douglas Hickling

Chief Assistant County Counsel

County of Alameda

1221 Oak Street, Suite 463

Oakland, CA  94612-4296






Re:
Your Request for Advice


Our File No. A-94-192

Dear Mr. Hickling:


This is in response to your letter requesting advice on behalf of Jim Concanno regarding his responsibilities as a member of the Alameda County Flood Control and Water Conservation District for Zone 7 under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Director Concanno participate in decisions of the Alameda County Flood Control and Water Conservation District (Zone 7) regarding fees imposed on users of untreated water where the director's employer is a major user of untreated water?

CONCLUSION


So long as the rate decision will affect Director Concanno's employer in substantially the same manner as the decision will affect 10 percent of the users of water in the district, the "public generally" exception would apply and the director may participate in the decision.

FACTS


The Alameda County Flood Control and Water Conservation District for zone 7 (the "district") is currently considering methods of financing the acquisition of new water sources for the users in the district.  The district board of directors, composed of 7 members, previously increased the water connection fee charge applicable to municipal water users.  The board will next consider amending the fees applicable to untreated water users.  


The three options before the board at this time are whether to (1) increase the fee imposed on new users of untreated water, (2) spread the fee increase over all users of untreated water, new and existing, or to (3) not increase fees related to untreated water.  According to the facts provided in our June 17, 1994, telephone conversation, the district directly serves 42 persons: 26 users of untreated water (primarily agricultural), 12 users of treated water (such as the Veteran's Administration, County Jail, public parks, etc.) and 4 major water agencies that use the water for their clientele (including municipal water suppliers for the cities of Pleasonton, Livermore and Dublin).  The district has no control over how the municipal water agencies sell or distribute the water they purchase.


Director Concanno is employed by Concanno Wine Company (the "company") which is a major user of untreated water in the jurisdiction.  In our telephone conversation of June 16, 1994, you explained that Director Concanno was formerly the owner of the company, but sold his interest to the current owners.  The company retained Director Concanno as a salaried officer of the business, however, he has no ownership interest in the company.


The fee issue has been submitted to the finance subcommittee of the district.  Director Concanno is a member of the district's finance subcommittee.  You have asked whether Director Concanno may participate in the decision.

ANALYSIS

Conflicts of Interest, Generally


Section 87100 prohibits a public official from making, participating in making, or in any way attempting to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(c)  Any source of income ... aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.



(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.





Section 87103(c) and (d).


Director Concanno is an officer of Concanno Wine Company and receives salary from it.  Thus, he is required to disqualify himself from any decision of the district which could foreseeably have a material financial effect on his employer distinguishable from the effect on the public generally.


An effect is considered reasonably foreseeable if there is substantial likelihood that it will occur.  Certainty is not required; however, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Pursuant to your facts, the district has three options before it at this time: (1) increase the fee imposed on new users of untreated water, (2) spread the fee increase over all users of untreated water, new and existing, or (3) leave the fees imposed for untreated water as they currently exist.  Each of the options will affect the company.  Even if the district chose to leave the fee structure as it exists or to impose the fee increase on new users only, both options will save the company the cost of complying with the fee increase.   Selection of these options will necessarily result in the rejection of the other choice.  


Regulation 18702.1 provides that the effect of a decision is material if any business entity in which the public official is an officer, director, partner, trustee, employee, or holds any position of management, is directly involved in the decision before the public official's agency.  A business entity is directly involved in a decision before the district when it:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;


(3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.






Regulation 18702.1(b).


Under this definition, the company would not be directly involved in the decision.


However, Regulation 18702.1 also provides that a source of income to an official is considered "directly involved" in a decision if there exists a nexus between the purpose for which the official receives income and a governmental decision.  There is a nexus between the purpose for which an official receives income and a governmental decision if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the decision.


For example, in the Best Advice Letter, supra, we advised: "if [your employer] took a position on a particular proposal before [the agency], your disqualification on the matter would be required."  Similarly, in the Cornelius Advice Letter, No. A-82-104 we advised:  "If you vote on a decision to provide a grant to [your employer], you are accomplishing as a public official what you are paid to do in your position with [your employer]."  


Under your facts, the director would be involved in a decision as to whether to impose a fee on his employer.  It would appear that as an officer of the company, the director would be expected to protect the resources of the company and oppose the fee increase.  This would be the case even where the director was not specifically instructed by the company to do so.  (See, Chin Advice Letter, No. A-88-091; Somers Advice Letter, No. A-86-332.)  Thus, it appears Director Concanno has a "nexus" in the decision.  

"Public Generally" Exception


Regulation 18703 provides an exception to the conflict-of-interest provisions if the effect on the official's interest is not distinguishable from the effect on the public generally.  For the "public generally" exception to apply, a decision must affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  


On September 7, 1993, the Commission repealed former Regulation 18703 and adopted a new regulation which provides objective standards which define what constitutes a "significant segment" of the public generally with respect to a variety of situations.  The new regulation also provides two other exceptions, one applicable to rates and assessments (which codified prior Commission advice) and another applicable to states of emergency.  (Regulation 18703(b) and (c).)


The "rate" provisions of Regulation 18703 provide that the "public generally" exception applies if:


The decision is made by the governing board of a water, irrigation, or similar district to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions, such as the allocation of services which are applied on a proportional or "across-the-board" basis on a significant segment of the property owners or other persons receiving services from the official's agency, using the standards set forth in subdivision (a)(1) of this regulation.


According to your facts, the district acts as the supplier of water to 42 persons: 26 users of untreated water (including the company), 12 users of treated water and 4 major water agencies.  The water agencies in turn resell the water they purchase to their clients (cities).  The district has no control over how the municipal water agencies sell or distribute the water after they purchase it.  


You stated that each of the options before the district would affect all users of untreated water in a proportionate manner.  Users of untreated water constitute more than 10 percent of the users of water in the district.  Pursuant to Regulation 18703, the "public generally" exception would apply.  Thus, the director may participate in the decision.


However, please note (as indicated above) that the Commission cannot act as the finder of fact in providing advice.  If the facts should change or be different than those described, you should contact us for further advice.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\

