

July 26, 1994

Dennis Gilliam

California Managed Risk Medical

 Insurance Board

818 K Street, Suite 200

Sacramento, CA  95814



Re:  Your Request for Informal Assistance




Our File No. I-94-195

Dear Mr. Gilliam:


This is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act.


Since you are not seeking specific advice regarding a decision presently before you, your letter is considered a request for informal assistance.


In addition, issues may arise under Section 1090 of the Government Code.  The Commission has no jurisdiction to interpret or enforce Section 1090.  The Commission's jurisdiction is limited to the Political Reform Act.  Questions concerning Section 1090 should be addressed to the Attorney General's office.

QUESTION


Does your investment in the John Alden Financial Corporation and Emphesys Financial Group prevent you from participating in decisions which may affect them or their subsidiaries?

CONCLUSION


If you have an investment interest of $1,000 or more in either the John Alden Financial Corporation or the Emphesys Financial Group, you may not participate in decisions if the decision will have a material financial effect on the business entities, or on any of their subsidiaries.

FACTS


You are a contracts administrator for the Managed Risk Medical Insurance Board (the "Board").  The Board is a state agency that contracts with private health insurers (nonprofit, for-profit, and county government insurance plans) to provide state subsidized health insurance to people with pre-existing conditions; for lower income pregnant women and their babies; and for small employer groups.  In addition to contracting directly with health insurers and health maintenance organizations to provide insurance to these groups, the Board also contracts for eligibility, enrollment, outreach and other administrative functions in support of these programs.


As a contracts administrator, you prepare and process all health insurance and support contracts.  This involves writing contract language based on standardized models which you develop.  You are involved in the day-to-day evaluation of contractor performance and in contract negotiations.  You are one of several persons who has input into recommendations concerning approval or termination of contracts.


You recently joined a professionally directed investment management program through Dean Witter, Reynolds.  The investment program, "ACCESS," is similar to, but is not a mutual fund.  The ACCESS program allows access to professional management for smaller investors through pooling of funds.


Yurika and Voyles, a professional management firm, has the full power of attorney to buy and sell stocks in the account.  You have no say in what stocks are selected, or when they are bought or sold.  All investment decisions are made by the pool manager.  The stock portfolio selections are spread across all members of the pool, however, the pool members actually own the stocks in their own names.  Your stocks are placed in your Dean Witter account.  You can add or withdraw money from the account, but have no authority to instruct the manager to sell or buy specific stocks.  All decisions are made for the benefit of all ACCESS participants.


Yurika and Voyles has selected thirty-two stocks for the pooled portfolio.  The John Alden Financial Corporation and Emphesys Financial Group are two such companies.  These companies have subsidiaries which hold four contracts with the Board.  When you became aware of this, you requested Dean Witter to sell all health insurance stocks and to keep such stock out of your portfolio.  You were informed that this was not possible to do because investment decisions are made for everyone as a whole.  

ANALYSIS


Government Code Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  




Section 87103


Section 82034 defines an "investment."  That section provides in pertinent part:


"Investment" means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock....The term "investment" does not include ....interest in a diversified mutual fund registered with the Securities and Exchange Commission under the Investment Company Act of 1940  Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10-percent interest or greater. 





Emphasis added.


In your letter you indicated that ACCESS, while similar to a mutual fund, is not a mutual fund because all stocks are held directly in the name of each member of the pool as individuals.  You also indicated to me, by phone, that your investment interest in each company is more than $1,000.  Accordingly, the stock you hold in the John Alden Financial Corporation and in the Emphesys Financial Group are "investments" within the meaning of Section 82034.


In addition, Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100, if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has a financial interest. 


Regulation 18236 defines "parent, subsidiary, or otherwise related business entity" as:


(a)  Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.






Regulation 18236 


You stated that the two companies, John Alden Financial Corporation and Emphesys Financial Group have subsidiaries which hold four contracts in the Board's program.  If the ownership is consistent with the definition set forth in Regulation 18236(a), these business entities are considered to be in a parent-subsidiary relationship.  You are prohibited from making, participating in making, or otherwise using your official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on either the John Alden Financial Corporation, the Emphesys Financial Group, or on any of their respective subsidiaries.

Reasonably Foreseeable Material Financial Effect


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case. An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (l975) 1 FPPC Ops. 198.)   


For a foreseeable financial effect to be disqualifying, the effect on the official's economic interest must also be material.  When an economic interest is directly affected by the decision, the effect is generally deemed to be material and disqualification is required.  A source of income or business entity is directly involved in a decision if it:


(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.

