

July 1, 1994

Al Toschi

Ross G. Stephenson Associates, Inc.

2801 Coffee Road, Suite B-1

Modesto, California 95355



Re:
Your Request For Advice




Our File No. I-94-197

Dear Mr. Toschi:


We write in response to your request for assistance interpreting the conflict-of-interest provisions of the Political Reform Act (the "Act").   Your request does not refer to a specific project or governmental decision on which you are seeking advice, accordingly, we must treat your request as one for informal assistance.  Informal assistance does not provide the requestor with immunity as would formal written advice.  (Section 83114; Regulation 18329(c)(3).)

QUESTIONS

1.
Does Ross G. Stephenson Associates, Inc. (the "Firm") have a conflict under the Act where the Firm is a consultant engineer to the Cities of Riverbank and Patterson and also prepares engineering drawings for developers who perform work for those cities?

2.
If a disqualifying conflict exists, and the city hires an alternate consulting city engineer, would the Firm be allowed to prepare and submit plans to the alternate city engineer on behalf of developers?

CONCLUSIONS

1.
The Firm may have a conflict under certain circumstances.

2.
The Act does not prohibit your Firm from submitting plans on behalf of developers.  However, under the Act, you would be prohibited from using your official position as consulting city engineer to influence a governmental decision regarding those submitted plans.  Moreover, the Act is not inclusive of all California conflicts laws.  It is possible that your representation of developers before city agencies for which you act as a de facto engineering department could place you in violation of Government Code Sections 1125 et seq., incompatible activities of local government entities.  The application of these laws are beyond the jurisdiction of this agency.  It is recommended that you seek the advice of the city or county attorney's office in regard to these laws.

FACTS


The following summary is taken from your written request for advice and from our telephone conversations of Monday, June 13, and Wednesday, June 16, 1994.


You are employed as a civil engineer with the firm of Ross G. Stephenson Associates, Inc. in Modesto, California.  Ross Stephenson is the sole owner of the firm, all other employees are salaried workers.  Your firm is a consultant city engineer for the cities of Riverbank and Patterson, California.  In that capacity, your firm functions as the de facto engineering department of these cities.  You are the engineer who reviews the development plans on behalf of the cities of Riverbank and Patterson.  When you are unavailable for any reason, Mr. Stephenson will review the development plans as the cities' engineer.  As a consultant, you are required to file an annual statement of economic interests.  


Your firm also works for several land developers preparing improvement plans, subdivision maps and site plans.  On several occasions, you have found yourself in conflict because the plans of past clients have come before the cities of Riverbank and Patterson for review.  On those occasions you have disqualified your firm and your past client's development plans have been reviewed by an alternate consultant city engineer.

ANALYSIS


The conflict-of-interest provisions of the Act are designed to ensure that public officials perform their duties free from any potential bias caused by their own financial interests.  (Section 81001(b).)  The Act provides that no public official may make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision which he or she knows will have a reasonably foreseeable and material effect on his or her financial interest, distinguishable from its effect on the public generally.  (Section 87100.)  


Whether or not a disqualifying conflict of interest exists is determined by the facts of each case.  The standard analysis would necessarily seek to determine: (1) if the decisionmaker is a public official; (2) is the public official making, participating in making, or otherwise using his or her official status to influence a governmental decision; (3) does the official have an economic interest in the decision; (4) is it reasonably foreseeable that the decision will have an effect on the public official's financial interest; (5) is the effect material; and (6) is the effect distinguishable from the effect the decision will have on the public generally.

Public Official:


The term "public official" includes consultants in certain circumstances.  (Section 82048.)  Commission regulations define when consultants are treated as public officials.  (Regulation 87100.)  As the consultant engineer for the cities of Riverbank and Patterson, you have the power to grant agency approval to a plan, design, report, study or similar item.  The power to grant such approval is sufficient under Commission regulations to qualify you as a public official subject to the requirements of the Act.  (Regulation 18700(a)(2)(A)(vi), as amended April 7, 1994.)

Financial Interest:


A public official's financial interest is broadly defined under the Act and includes any business entity in which the public official has a direct or indirect investment worth $1000.00 or more, any source of income of $250.00 or more within the preceding 12 months, and any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103.)  Income to an individual also includes a pro rata share of any income of a business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a ten percent interest or greater.  (Section 82030.)  Under the facts you have provided, the firm is the source of income to you.  Both the firm and its clients are sources of income to Mr. Stephenson as he owns more than ten percent of the firm.  (See Webb Advice Letter, No. I-89-415; Corn Advice Letter, No. I-90-434.) 

Foreseeability:


A financial effect is reasonably foreseeable when it is substantially likely to occur.  Certainty is not required, however, a mere possibility is insufficient to trigger the conflict-of-interest provisions of the Act.  (Downey Cares v. Downey Community Development Com., 196 Cal. App. 3d 983, 989-991 (1987); Witt v. Morrow, 70 Cal. App. 3d 817, 822 (1977); In re Thorner, 1 FPPC Ops. 198 (1975).)  


As you have not provided any facts regarding a specific decision, it is not possible to advise you except in the most general terms.  If a decision, in your capacity as consulting city engineer, to approve or disapprove a past client's development plans is substantially likely to financially affect your firm, e.g. by the firm receiving more or less work from the client, then there is a foreseeable financial effect on your financial interest.  As to Mr. Stephenson, the past clients themselves are a financial interest, therefore, if Mr. Stephenson reviews the past client's development plans, it is substantially likely that any decision he makes to approve or disapprove the plans will have an effect on his financial interest.

Materiality:


Materiality is determined by reference to Commission regulations.  Financial interests may be affected either directly or indirectly.  An interest is directly affected if the interest, either personally or through an agent: (1) initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or; (2) is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  (Regulation 18702.1.)  Your financial interest would therefore be indirectly affected by your decisions while Mr. Stephenson's would be directly affected if he was the engineer reviewing the past clients' development plans.


When a source of income to the official in the preceding 12 months is directly involved in a decision, the effect is deemed to be material.  (Regulation 18702.1.)  Accordingly, as the past clients themselves are sources of income to Mr. Stephenson, if he was reviewing the plans on behalf of the cities of Riverbank or Paterson, he would have a conflict which would prevent him from making or participating in the decision by virtue of the fact that the decision will foreseeably and materially affect his financial interests.


Whether a foreseeable effect is material to a business entity indirectly involved in a decision is determined by the magnitude of the foreseeable effect on the business entity.  (Regulation 18702.2.)  You do not refer to a specific decision and we cannot conjecture as to what the possible magnitude of all potential effects of every decision may be, therefore, we can not state what conflicts may occur when you review past clients' plans as consulting city engineer.  We enclose a copy of Regulation 18702.2 for your future reference.


In summary, under the facts you have provided, Mr. Stephenson will have a conflict if he acts as consultant engineer and reviews the plans of developers who have been a source of income to the Firm within the past 12 months, and you may have a conflict depending on the foreseeability and materiality of the effects on the Firm of each governmental decision.


If there is a conflict and your Firm has disqualified itself from the decisionmaking process, the Act does not prevent your firm from preparing engineering drawings on behalf of your clients for submission to the alternate consultant city engineer.  Regulation 18700.1 specifically excludes from the definition of "influencing a governmental decision" the preparation of drawings by an engineer for use by a client in a proceeding before any governmental agency.  We caution, though, that any contact by you with the alternate consulting engineer, or any other city agency on behalf of your client must be limited to contacts which are solely ministerial, secretarial, manual, or clerical, or in response to questions relating to the processing or evaluation of the engineering drawings prepared by your Firm.  (Regulation 18700.1; Torrance Advice Letter, No. A-94-084; Rumansoff Advice Letter, No. I-94-045; Freeman Advice Letter, No. I-90-664; Corn Advice Letter, No. I-90-434.  Copies of which are enclosed.)  


Additionally, we caution that compliance with the Act does not ensure compliance with the other conflict-of-interest prohibitions on public officials.  Prior to engaging in any course of private compensated conduct, a public official such as yourself should check with the appropriate authority for possible incompatible activities.  We suggest that you consult with the city attorney for Patterson and/or Riverbank for information in this regard.


We hope that you find this analysis useful.  Should you have any questions regarding this advice, or if you wish a formal advice letter on any proposed course of conduct, please feel free to contact the undersigned.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
