




September 29, 1994

Honorable Barbara Warden

Councilmember Fifth District

City of San Diego

City Administration Building

202 C Street

San Diego, CA  92101






Re:
Your Request for Advice


Our File No. A-94-201

Dear Councilmember Warden:


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Is Miramar Ranch North an economic interest of yours under the Act which would prohibit your participation in the San Diego City Council's consideration of a development application submitted by Miramar Ranch North?

CONCLUSION


According to your facts, Miramar Ranch North is not an economic interest of yours.  Thus, you may participate in the consideration of the development application submitted by Miramar Ranch North, provided that the decision will not effect McMillin Realty, Inc. or McMillin Scripps, Inc. materially.

FACTS


In your letter of June 10, 1994, and the letters of Mr. Eliot M. Alport of McMillin Scripps, Inc. (August 4, 1994 and September 23, 1994), you have provided the following facts:

o  You are a San Diego City Councilmember.  The city council considers development applications submitted by the developers.

o  In your private capacity you own and publish a local newspaper, The Bernardo News (the "newspaper").  The newspaper sells advertising space to local businesses in the jurisdiction.  

o  Over the past 12 months, McMillin Realty, Inc. (the "advertiser") has purchased advertising in your newspaper and has paid your business more than $250.  You stated that the advertiser has advertised in your paper since 1989.  The stock of the advertiser is owned by four family trusts.

o  The Developer and MSI:  Miramar Ranch North, a development company (the "developer"), is the developer of a mastered planned community in the city.  The developer will be seeking city council approval for the development in the future.  The developer is a general partnership which consists of two corporations, McMillin Scripps, Inc. (MSI), a 25 percent owner, and Brookfield Scripps, Inc. (Brookfield), a 75 percent owner.  The stock of MSI is owned by the same four trusts (in the same proportions) which own the stock of the advertiser.  The stock of Brookfield is owned by Brookfield Development Corporation, a Canadian entity, unrelated to the advertiser or MSI and with approximately 2.6 billion (Canadian) in assets based upon the 1993 consolidated financial statements.  


The developer is owned and managed by the two partners in proportion to their respective ownership interests.  The relationship between the developer and the partners constituting the developers partnership is as follows:  The developer maintains partnership accounts separate from the accounts of either Brookfield or MSI.  The developer does not commingle assets with Brookfield or MSI.  

o  Brookfield and MSI:  Brookfield and MSI have separate owners and managers, separate funds and assets and use different offices and employees.  Brookfield  and MSI are not managed by the same persons, do not share in common or commingle funds or assets, and do not share the use of the same offices or employees or other-wise share activities, resources or personnel on a regular basis.

o  The Developer and the Advertiser:  The developer and the Advertiser are not managed by the same persons, do not share in common or commingle funds or assets, and do not share the use of the same offices or employees or otherwise share activities, resources or personnel on a regular basis.  Any business relationship between the developer and the advertiser is not any different than the relationship between other business, as with other vendors.

ANALYSIS

Economic Interests


Section 87100 of the Act provides:  


No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


Pursuant to Section 87103(c), any person or business that has made any payment to you in the past 12 months is a source of income to you for the purposes of Section 87103.  Moreover, Section 82030 provides that the income of an individual also includes a pro-rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Russell Advice Letter, No. A-88-484.)  Thus, the advertiser is an economic interest of yours because it paid your newspaper $250 or more for advertising in the past 12 months.


In addition, Regulation 18706 provides that an official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any business entity which is a parent or subsidiary of, or is otherwise related to a business entity in which the official has a financial interest.  


Regulation 18236 defines "parent, subsidiary, or otherwise related business entity" as:


(a)  Parent-subsidiary.  A parent-subsidiary relationship exists when one corporation directly or indirectly owns shares possessing more than 50 percent of the voting power of another corporation.


(b)  Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent-subsidiary relationship are otherwise related if any one of the following three tests is met:



(1)  One business entity has a controlling ownership interest in the other business entity.


(2)  There is shared management and control between the entities.  In determining whether there is shared management and control, consideration should be given to the following factors:



(A)  The same person or substantially the same person owns and manages the two entities;


(B)  There are common or commingled funds or assets;


(C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis;


(D)  There is otherwise a regular and close working relationship between the entities; or



(3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.






Regulation 18236. (Footnote added.)


As noted above, clearly under your facts, the advertiser is a source of income.  The next question is what businesses are considered to be otherwise related to the advertiser.


MSI and the Advertiser:  The four trusts that wholly own the advertiser also wholly own MSI.  Thus, MSI and the advertiser are otherwise related business entities and you are considered to have an economic interest in both business entities for purposes of Sections 87100 and 87103.


The Developer:  The advertiser holds no interest in the developer.  However, because the advertiser and MSI are otherwise related business entities, MSI would "stand in the shoes" of the advertiser.  Your facts indicate that the developer is a general partnership which consists of two corporations, McMillin Scripps, Inc. (MSI), a 25 percent owner, and Brookfield Scripps, Inc. (Brookfield), a 75 percent owner.  

