


July 7, 1994

Kevin G. Ennis, Esq.

Richards, Watson & Gershon

333 South Hope Street, 33rd Floor.

Los Angeles, CA 90071-1469




Re:
Request for Formal Advice 





Our File No. A-94-203

Dear Mr. Ennis:


The following written advice of the Fair Political Practices Commission is provided pursuant to your June 16, 1994 request.    Written advice is provided to assist persons in complying with the Political Reform Act (the "Act").   (Regulation 18329(a).)  Written advice represents the application of law to a particular set of facts provided by you; it does not constitute an opinion of the Commission nor is it a declaration of policy by the Commission.  (Regulation 18329(b)(7); Downey Cares v. Downey Community Development Com., 196 Cal.App.3d 983, 992 (1987).)  In providing formal advice under the Act the Commission accepts as true the facts provided by the requestor and does not make findings of fact.  (In re Oglesby, (1975) 1 FPPC Ops. 71.)

QUESTION PRESENTED


Does Councilmember Reviczky have a disqualifying conflict under the Act by virtue of the proximity of his residence to city owned property which is the subject of numerous city council decisions necessary to allow oil exploration and production on the city property?

CONCLUSION


As you are aware, Section 87100 of the Act prohibits a public official from making, participating in making, or otherwise using his official position to influence a governmental decision which he knows or has reason to know will materially affect his financial interest.  The facts you have described present a clear disqualifying conflict under the Act.  Although your letter goes into significant detail purporting to explain why Councilmember Reviczky's property interest should not be disqualifying, we are unable to concur with your opinion.  For the reasons stated below, Councilmember Reviczky should publicly disqualify himself from participation in his official capacity in council decisions regarding the exploration and extraction of oil in the city's maintenance yard.

FACTUAL SUMMARY


J. R. Reviczky is a councilmember of the Hermosa Beach City Council.  Mr. Reviczky's residential property is located 185 feet away from a city owned parcel.  The city owned property is currently used as a maintenance yard.  It is proposed that the city owned property be utilized for oil exploration and production.  Several city council decisions are necessary to accomplish this objective.  The proposed use of the city's property for oil exploration and production will have various effects on the surrounding property.  While negative effects are substantially likely to occur, the possibility of positive effects on the surrounding property exists.

ANALYSIS


The conflict-of-interest provisions of the Act are designed to ensure that public officials perform their duties free from any potential bias caused by their own financial interests.  (See Section 81001(b).)  The Act provides that no public official may make, participate in making, or in any way attempt to use his official position to influence a governmental decision which he knows will have a reasonably foreseeable and material effect on his financial interest, distinguishable from its effect on the public generally.  (Section 87100.)


Whether or not a disqualifying conflict of interest exists is determined by the facts of each case.  The standard analysis would necessarily seek to determine: (1) if the decision-maker is a public official; (2) if the public official is making or participating in making a governmental decision, or otherwise using his official status to influence a governmental decision; (3) if the official has an economic interest in the decision; (4) if it is reasonably foreseeable that the decision will have an effect on the public official's financial interest; (5) if the reasonably foreseeable effect is material; and (6) if the effect is distinguishable from the effect the decision will have on the public generally.  (Toschi Advice Letter, No. I-94-197.)  We address these points seriatum.

Public Official:


The term "public official" is defined in the Act.  Local elected officials such as city councilmembers are included within that definition.  (Section 82048.)  Councilmember Reviczky is a public official and his conduct is regulated by the Act.

Financial Interest:


A public official's financial interest is broadly defined under the Act and includes any real property in which the official has a direct or indirect interest of $1000.00 or more.  (Section 87103.)  Councilmember Reviczky owns a two-story single family home which may be affected by the upcoming city council decisions.  Although you do not state the value of Councilmember Reviczky's property, we assume that the value of his home exceeds the $1000.00 triggering level.

Foreseeability:


Foreseeability is a question of fact.  A financial effect is reasonably foreseeable when it is substantially likely to occur.  Although certainty is not required, a mere possibility is insufficient to trigger the conflict-of-interest provisions of the Act.  (See Witt v. Morrow, 70 Cal.App.3d 817, 822 (1977).)  


You have identified that it is substantially likely that the oil well project will create some negative impact on the surrounding neighborhood by the increased noise, construction traffic and the visual impact of a 130 foot tall oil drilling tower and its surrounding platform which is anticipated to be in place for up to four and one-half years.


Additionally, you have identified some positive impacts that the lease of oil exploration and development rights will have on the surrounding neighborhood.  These effects include the construction of a perimeter fence and additional landscaping that will be required at the drilling site.  Finally, you anticipate that once the exploration phase is complete, production wells may have less visual, aesthetic and noise impacts than the current use of the city owned property.  

Materiality:


Materiality is determined by reference to Commission regulations.  As Councilmember Reviczky's property is not directly affected by the city council's decisions, we determine materiality under Regulation 18702.3.  With respect to a public official's real property located within a 300 foot radius of the boundaries of the property which is the subject of the decision, a governmental decision is deemed to have a material effect unless the decision will have no financial effect on the public official's interest whatsoever.  (Regulation 18702.3(a)(1).)  Accordingly any financial effect on Councilmember Reviczky's property, whether positive or negative, will be material.


You have stated that although Councilmember Reviczky's property is only 185 feet from the boundary of the city owned land, it will be over 300 feet from the actual drilling site during the exploration phase of the project.  You have suggested that the greater distance should be used to calculate materiality.  Thus, you suggest, under the more relaxed standards of Regulation 18702.3(a)(3) Councilmember Reviczky should be allowed to vote if the effect on his residence is less than $10,000.00.


The plain language of the materiality regulation requires that the distance be measured from the boundary of the property affected by the decision.  (Regulation 18702.3(a)(1).)  Thus, where the governmental decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the Commission has interpreted the materiality regulations to allow the distance to be measured from that clearly defined and specifically affected portion.  (See McMillan Advice Letter, No. I-92-118.)  However, when the decision or series of decisions affects the entire property or where the decisions affecting the isolated site are inextricably linked to the entire property, then the distance is measured from the boundary of the entire property.  (Nord Advice Letter, No. A-82-038.)


The decisions under consideration by the Hermosa Beach City Council relate to the lease of oil exploration and production rights on the entire property.  While initially there may be one drilling site, the lease allows up to 3 test wells, 30 oil production wells and 5 water injection wells, with associated oil storage tanks on the site.  Under these facts, the boundary of the entire property must be used to determine the distance to Councilmember Reviczky's residence.


You inquire whether it would be reasonable to assume that the negative effects on Councilmember Reviczky's residence will be canceled by the positive effects the project will create, so that there will be no net change in the value of the home.  Under the facts you have provided, there is no basis for that assumption.


Commission regulations recognize that the indirect effects on the character of the neighborhood surrounding the public official's residential property play a significant role in the financial value of the property.  (Regulation 18702.3(d)(3).)  Traits such as view, traffic, privacy, intensity of use, noise levels, and air quality are of particular importance.  (Id.)  Each of these traits are sui generis and a negative effect on one may not be offset by a positive effect on another.


The city council's decisions, therefore, will likely have a material financial effect on Councilmember Reviczky's residence.

Public Generally Exception:


A public official with a potentially disqualifying financial interest may participate in a governmental decision if the effect on his or her financial interest is indistinguishable from the effect the decision will have on the public generally.  (Section 87103.)  Commission regulations state that a decision's effect on a public official's financial interest is indistinguishable from its effect on the public generally if the decision affects a significant segment of the public official's jurisdiction in substantially the same manner as it affects the public official.  (Regulation 18703.)  The applicable jurisdiction for a city councilmember is the entire city.  (Marston Advice Letter, No. A-89-190.)


You have stated that particular effects of the oil drilling project will impact a significant segment of the city's single family dwellings.  The effects you have identified include: (1) that the derrick will be visible from 50% of the residential properties in the city; (2) 15% of the property lots in the city would be affected by potential subsidence caused by oil extraction; (3) at least 10% of the city's property owners may be affected by a potential disaster such as well blowout, fire or explosion; and (4) there will be a common effect on all city residents consisting of a general degradation of the image and character of the city caused by the oil drilling in the city limits.


The reasonably foreseeable effects you have identified do not impact Councilmember Reviczky's residence in substantially the same manner as the public generally.  The proximity of the councilmember's property to the actual drilling site indicates that his property will be affected substantially by the increased traffic, noise, and intensity of use caused by the exploration and extraction of oil on the city's property.  These factors are not identified as affecting a substantial segment of the city's population.  Moreover, it is reasonably foreseeable that the impact on view caused by a 130 foot tall derrick is greater for property located only 185 feet away than for more distant property.  Accordingly, the effect on view, among other things, on Councilmember Reviczky is distinguishable from the effect on view for the significant segment of the jurisdiction, and the public generally exception to the conflict-of-interest prohibition of the Act is inapplicable.

Segregation of Disqualifying Governmental Decisions:


You have identified five upcoming city council decisions which are relevant to the oil drilling project.  Your request asks for guidance in determining whether Councilmember Reviczky would be disqualified from making, participating in making, or otherwise using his official position to influence the identified decisions.


Generally, decisions are analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen, 2 FPPC Ops. 77 (1976).  Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official's participation does not affect the decision in which he has a conflict of interest.  (Sweeney Advice Letter, No. A-89-639.)  However, certain decisions are too interrelated to be considered separately, and in that event, a public official's conflict on one decision will be disqualifying for the other.  (Miller Advice Letter, No. A-82-119; Kilian Advice Letter, No. A-89-522.)  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  Thus, a public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another.  


Assuming that a decision can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decision-making process.  This entails three steps: (1) the decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body's agenda; (2) the decisions from which the public official is disqualified should be considered first, and a final decision should be reached by the public body without the disqualified official's participation in any way; and (3) once a decision has been reached on the issues in which the official is disqualified, the disqualified official may participate in the deliberations regarding the other related issues so long as his or her participation does not result in a reopening of the previous issues or in any other way affect the decisions concerning the previous issues in which the public official was disqualified from participation.  (Sweeney Advice Letter, No. A-89-639.)


We now address the city council decisions you have identified.

1.
An extension of the lease agreement to allow the operators to commence the project.


You have stated that a denial of the extension will allow the city to cancel the lease, effectively determining whether the project proceeds or not.  Therefore, this decision appears to be  inextricably linked to the decision to allow oil exploration on the city owned property, and Councilmember Reviczky would be disqualified from participation in this decision.

2.
An exchange of one listed partner for another on the lease agreement with the city.


You have stated that this decision may be determinative of whether or not the operators will have sufficient funding to undertake the project.  Accordingly, this decision may be a condition precedent to the continuation of the project.  Unless this decision will have no effect on the continuation of the project, Councilmember Reviczky would be disqualified from participation in this decision.

3.
A change in the Coastal Commission's application to designate the operators rather than the city as the applicant for the project.


You have stated that this decision will not determine whether the project moves forward or not.  You have further stated that the only effects of the decision, if approved by the city council, would be: (1) that the operators would be substituted as the responsible party for complying with Coastal Commission conditions for approval; and (2) that the operators will incur additional expenses of approximately $20,000.00 to cover the application fees from which the city was exempt.  Based on the facts you have presented, it would appear that this decision will not be determinative of the issue in which Councilmember Reviczky has a conflict.  Accordingly, his participation would not be prohibited under the Act.  However, Councilmember Reviczky's participation in this decision holds the danger that he may inadvertently violate the Act by influencing governmental decisions in which he does have a conflict.  Therefore, his participation in this decision is dependent upon the city council following the segregation procedures outlined above.

