July 15, 1994

Michael H. Miller

City Attorney

City of Arcadia

240 West Huntington Drive

P.O. Box 60021

Arcadia, California  91066-6021






Re:
Your Request for Advice


Our File No. A-94-204

Dear Mr. Miller:       


This is in response to your letter requesting formal written advice on behalf of Arcadia City Councilmember Barbara D. Kuhn regarding her responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May Councilmember Kuhn participate in a series of decisions concerning various elements of a specific plan for the downtown area of the City of Arcadia, including decisions to implement, revise, or terminate the specific plan and to determine the potential funding for the specific plan elements?

CONCLUSION


Generally, Councilmember Kuhn may not participate in consideration of the specific plan if decisions concerning the plan will have a material financial effect on her economic interests as discussed below.


However, it is possible that the various elements of the specific plan may be considered separately to determine if each will have a material financial effect on the councilmember.  Therefore, if decisions concerning a specific aspect of the plan will have a material financial effect on the councilmember's economic interests, they may be segregated and decided without the councilmember's participation.  Thereafter, the councilmember may participate in consideration of other components of the specific plan so long as:  (1) those deliberations do not result in a reopening or in any way affect the decisions from which the councilmember was disqualified, and (2) those decisions will not have a material financial effect on any of the councilmember's economic interests. 


Once the above deliberations are complete, however, the councilmember would not be able to vote on the final adoption of the plan if she is disqualified from participating in specific aspects of the plan.

FACTS


Councilmember Barbara D. Kuhn is a member of the Arcadia City Council.  The City of Arcadia has a population of approximately 50,000.  Arcadia City Councilmembers are elected at large.  


The City of Arcadia is also the Arcadia Redevelopment Agency (the "ARA").  Councilmember Kuhn is also a member of the ARA Board which acts as the governing board of the city's ARA.


Since 1992, the ARA has been considering a number of potential actions concerning a specific plan, the "Downtown Revitalization Project," within the City of Arcadia.  There are approximately 840 businesses in the specific plan area out of a total of 5,000 businesses in the city.


The ARA will determine the general direction of the specific plan at a joint meeting of the city council and the ARA on

July 19, 1994.  At the meeting, actions may be taken to implement or revise specific elements of the plan or to terminate the specific plan.  Potential funding for specific plan elements may

also be considered, including possible tax increments, interest earnings, land sale proceeds, or possibly an agency bond issue. 


By virtue of a partnership, Councilmember Kuhn's husband is a 25-percent owner of an office building located in a commercial zone currently within the specific plan area.  The partnership, "125 Wheeler Avenue Partnership," rents office space to various business tenants, including Mr. Kuhn's architect business.  Councilmember Kuhn is a self-employed realtor and shares office space with Mr. Kuhn.


It is expected that the ARA will consider the following

elements concerning the specific plan:


1.
Options concerning public street and sidewalk improvements which may potentially be within 300 feet of the  office building.  


2.
Incentive options to attract businesses such as restaurants and specialty shops to the downtown area which also may potentially be within 300 feet of the office building.


3. 
Parking and pedestrian access ways within 2,500 feet of the office building.


4.
Various zoning and land use decisions reexamining the existing commercial uses, densities, permitted uses, lot coverage, height, set back, intensity of use, design elements, architectural design features, and increased use of sidewalks, signage, and parking.


5.
Commercial facade rehabilitation, downtown marketing, directional signage, co-op parking, merchant technical assistance, and special events. 


6.
Development of vacant lots within 600 feet of the office building.


7.   Construction of an extension of a light rail station within 300 feet of the office building.


You have asked whether Councilmember Kuhn may participate in these decisions.  Appraisal information indicates that the light rail station will enhance the value of the office building and will therefore have a financial effect.  In addition, the zoning-land use decision would also have some financial effect on the real property.  Finally, the specific plan generally could impact the value of the office building in excess of $10,000.

ANALYSIS

Economic Interests


The Political Reform Act (the "Act"), was enacted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act is to ensure that public officials, whether elected or appointed, will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of both the Arcadia City Council and the City of Arcadia Downtown Revitalization Agency, Councilmember Kuhn is a public official.  (Section 82048; Regulation 18700.)


Section 87103 specifies that an official has a financial interest within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Sections 87103(a) - (d).  


According to your facts, Councilmember Kuhn has the following economic interests which may be foreseeably and materially affected by the city council and ARA decisions. 

1.
Real Property:  The councilmember's husband is a 25-percent owner of the commercial building within the specific plan area.  Presumably, his interest in real property is worth $1,000 or more.


Pursuant to Section 87103, an indirect interest of a public official includes real property owned by an official's spouse or by a business entity in which the official's spouse owns directly, indirectly, or beneficially a 10-percent interest or greater.  Therefore, the real property interest represents a potentially disqualifying interest for Councilmember Kuhn for purposes of Section 87103(b).

