




June 13, 1994

Al Alciati    

Chief Building Official

City of Morgan Hill

17555 Peak Avenue

Morgan Hill, CA  95037     






Re:
Your Request for Informal Assistance 


Our File No. I-94-205

Dear Mr. Alciati:


This is in response to your letter requesting advice on behalf of the City of Morgan Hill and Peter Anderson of Pacific Geotechnical Engineering regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  According to your letter of June 22, 1994, you have been specifically authorized to request this advice by Mr. Anderson of Pacific Geotechnical Engineering.  


Please note that because your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  Moreover, Commission advice is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


If Mr. Anderson, owner of Pacific Geotechnical Engineering, contracts to provide the services described in your letter to the City of Morgan Hill, under what circumstances will he have a conflict of interest in city decisions?

CONCLUSION


Under your facts, Mr. Anderson would be a "consultant" under the Act.  As the owner of Pacific Geotechnical Engineering, Mr. Anderson would have a conflict of interest in any decision that will have a foreseeable and material financial effect on Pacific Geotechnical Engineering or any source of income to Pacific if his pro-rata share of that income was $250 or more.

FACTS


The City of Morgan Hill has retained Peter Anderson and Pacific Geotechnical Engineering ("Pacific") to act as the city geologist.  In our telephone conversation of July 1, 1994, you stated that Mr. Anderson wholly owned Pacific and that Mr. Anderson would provide all the services under the contract.  In cases where Mr. Anderson was unavailable, the city intended to hire another firm which is not the subject of your advice request.


The city geologist provides geological and geotechnical services related to potential geological hazards in development in the city.  Under the ordinance, each development slated for areas at risk of ground movement (areas Y and Y*) must go through a geological review process.  However, according to the draft geological guidelines you submitted, the city geologist will not provide services in areas of low seismic risk--designated N.  


Specifically, the city geologist will inspect the Y and Y* sites (with reference to geological maps, related reports and other existing reference material) and document site characteristics and conditions, and identify existing and potential geological hazards.  The city geologist then evaluates the information and makes recommendations which are sent to the developer in a letter from the city.  The developer's geologist then responds with a report that is reviewed by the city geologist.  The city geologist will issue a letter of acceptance or will respond pointing out deficiencies in the report that must be corrected before the development can proceed.  


You stated in our telephone conversation of July 1, 1994, that the city geologist's decisions will ultimately be forwarded to the city engineer, but that the city engineer would not duplicate the geologist's work.  You also stated that the city geologist's decisions are binding on the developer unless the developer appeals to the city council.


Pacific also has private clients in the city and intends to continue to service private clients.  You have asked whether these private clients will result in a conflict of interest for Mr. Anderson.  

ANALYSIS

Public Officials


The Act does not prohibit a public official from holding a public office.  However, the conflict-of-interest provisions of the Act (Section 87100 et seq., discussed below) do prohibit a public official from participating in a decision that will have a financial effect on his or her economic interests.  This prohibition must be applied on a decision-by-decision basis in light of the facts and circumstances of each decision.  


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official to disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


"Public official" is defined in Section 82048 to include consultants.  In  April 1994, the Commission adopted a new definition of "consultant."  Under the new definition, an individual is a consultant if the official, pursuant to a contract, makes a governmental decision whether to: 


(1)  Approve a rate, rule, or regulation; 


(2)  Adopt or enforce a law; 


(3)  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 


(4)  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval; 


(5)  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract; 


(6)  Grant agency approval to a plan, design, report, study, or similar item; 


(7)  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof.  


According to your facts, the city geologist has the power to accept or reject the developer's project application on a seismic safety basis.  While the decision is appealable to the city council, the city geologist normally will have the power to grant agency approval to the geological plan, report or study, and therefore would be a "consultant" under the Act.

Conflicts of Interest


As a public official, pursuant to Section 87103, Mr. Anderson will have a financial interest in any decision that will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on Mr. Anderson or his immediate family, or on:



(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *


(c)  Any source of income aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.






Section 87103(a), and (c).


Thus, Mr. Anderson has an economic interest in Pacific as a source of income and investment interest pursuant to Section 87103(a) and (c).  Moreover, because Mr. Anderson is the owner of Pacific, he is deemed to have an interest in any source of income to Pacific if the income was $250 or more.   


However, an economic interest in itself will not result in disqualification.  Where an official has an economic interest which may be affected by a decision, the official is only required to disqualify himself or herself   from the decision if the effect of the decision on the economic interest will be reasonably foreseeable and material.  


The Commission has adopted a variety of regulations that set forth the standards of materiality depending on the economic interest involved and whether the economic interest is directly or indirectly affected by the decision.  


A.  Decisions Directly Affecting an Economic Interest


Pursuant to Regulation 18702.1(a)(1), where any economic interest of the official is directly involved in a decision, the effect of the decision is deemed to be material.  An economic interest is directly involved in a decision before the city if it:



(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


(2)  Is a named party in, or the subject of, the proceeding concerning the decision before the official or the official's agency;

