




July 29, 1994

Leslie Caviglia

City Clerk

City of Visalia

707 W. Acequia Street

Visalia, CA  93291






Re:  Your Request for Informal Assistance







Our File No. I-94-209

Dear Ms. Caviglia:


This letter is in response to your request for advice on behalf of the City of Visalia Planning Commissioner Kip Lewis under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Your request is general in nature and does not relate to a governmental decision pending before the planning

commissioner.  Accordingly, we treat your letter as a request for informal assistance pursuant to the provisions of Regulation 18329.

QUESTIONS


1.
May Planning Commissioner Lewis participate in planning commission decisions to approve projects which may result in additional contract work for Quad Engineering, a major engineering/planning firm which is a client of his insurance brokerage firm?


2.
May Planning Commissioner Lewis participate in planning commission decisions to approve projects which will affect an applicant represented by Quad Engineering?

CONCLUSIONS


1. and 2.
  Planning Commissioner Lewis may not participate in any planning commission decision if it is reasonably foreseeable that the decision would have a material financial effect on his business or on Quad Engineering.

FACTS


Planning Commissioner Lewis is a one-third partner in an insurance brokerage firm which does business in the City of Visalia.  One of his company's clients is Quad Engineering, a major engineering/planning firm in Visalia.  


Some of the projects before the City of Visalia's Planning Commission may affect current engineering contracts of Quad Engineering, or may generate additional work for Quad Engineering.  In addition, Quad Engineering may represent applicants before the planning commission.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  Planning Commissioner Lewis is a public official.  (Section 82048.)

Financial Interests


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  





* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a) - (d).


The facts you have submitted for our consideration indicate that Planning Commissioner Lewis has the following economic interests which may be foreseeably and materially affected by planning commission decisions:


1.
Partnership:  Presumably, Planning Commissioner Lewis has an investment interest in the partnership (the insurance brokerage firm) in an amount exceeding $1,000.  Therefore, the planning commissioner's interest in the business entity is a potentially disqualifying interest of his.  (Section 82005; Section 87103(a) and (d).)


2.
Sources of income:  Councilmember Lewis has a one-third interest in the insurance brokerage firm.  Income of an individual includes a pro rata share of any income of any business entity in which the individual owns, directly, indirectly or beneficially, a 10-percent interest or greater.  (Section 82030.)


Therefore, any source of income of $250 or more in the twelve months preceding a governmental decision (including a client of his insurance business where his pro rata share from that client is $250 or more) is a potentially disqualifying source of income. (Section 82030; Section 87103(c); Regulation 18704.3.)


Accordingly, Planning Commissioner Lewis must consider the foreseeable and material financial effect of decisions regarding planning commission projects on these economic interests to determine whether he must disqualify himself from making, participating in making, or attempting to influence such decisions.  Where any one economic interest of the planning commissioner will be foreseeably and materially affected by a decision, the planning commissioner may not participate in the decision.  

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Community Development Commission (1987) 196 Cal.App.3d 938; In re Thorner (1975) 1 FPPC Ops. 198, copy enclosed.)
 The ultimate test is whether the element of foreseeability is present to the point that the official's "unqualified devotion to his public duty" might be impaired.  (Thorner, supra; People v. Darby (1952) 114 Cal.App.2d 412.)
 


You ask specifically about planning commission decisions which will affect Quad Engineering, a "source of income" to the planning commissioner.  Therefore, we will specifically address those questions in more detail below.  


Whether it is reasonably foreseeable that the decisions will have a financial effect on Quad Engineering depends on the degree of likelihood that the project decisions will affect Quad Engineering.  Under Thorner, if it is a mere possibility or unlikely that the source of income will be affected, disqualification will not be necessary.  For example, in Thorner, the Commission stated that if the official has no known connection with the project, it is not reasonably foreseeable that the official will be financially affected. 


1. 
Existing Contracts


You ask specifically about planning commission decisions which may affect existing engineering contracts of Quad Engineering.  Clearly, where Quad Engineering has an existing contract with a project applicant, a decision will foreseeably affect Quad Engineering if the decision will affect the contract or performance under the contract.  (Shaw Advice Letter,

No. I-91-108.)  The same rule would apply where Quad Engineering is representing a project applicant and approval of the project will affect Quad Engineering.


2.
Future Contracts


You also ask about decisions where Quad Engineering may be affected by the project before the planning commission, but where additional work is dependent upon a bid process that has not yet been conducted.


The general rule set forth in Thorner is that where the business entity in which the official has an economic interest (under your facts, Quad Engineering) makes a bid on a contract or is preparing to make a bid, a financial effect on the business entity is reasonably foreseeable even if there is substantial competition.    


You have not indicated whether Quad Engineering would be the project applicant.  However, where Quad Engineering bids on a contract or is preparing to bid on a contract on a project being considered by the planning commission, it is foreseeable that planning commission decisions affecting the contract will financially affect Quad Engineering.  This same rule of foreseeability applies to decisions that lead up to a contract, such as decisions that set the foundation for the contractual relationship.


For example, in Thorner the actual decision before the public official concerned requests for water variances for property slated for development.  There, the Commission determined that such decisions would foreseeably affect business entities who had bid or were preparing to bid on a contract with the developers or who were likely to supply the developers with goods.  Thus, the decision before the governmental agency was not a contract decision, but a decision on a project that might lead to the contract.


If Quad Engineering is not the project applicant, based on Thorner, it is still foreseeable that Quad Engineering will be financially affected if there is a high probability that the project applicant will contract with Quad Engineering based on their prior business practices. 


3.
Completed Contracts 

