


July 15, 1994

Mary Anne Wagner

Stradling, Yocca, Carlson & Rauth

660 Newport Center Drive, Suite 1600

Newport Beach, CA 92660-6441




Re:  Your Request for Informal 







  Assistance





Our File No. I-94-210

Dear Ms. Wagner:


We respond to your June 25, 1994 request for advice on behalf of Diann Ring, Councilwoman of the City of Claremont.  You have requested formal advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act") , however, you have stated that there is no specific decision which currently raises a possible conflict.  Under the Act, each governmental decision must be analyzed independently for a potential conflict caused by the financial interests of the public official.  (See In re Owen (1976) 2 FPPC Ops. 77.)  Accordingly, the Commission cannot issue a formal advice letter concerning a potential conflict of interest absent facts regarding the decision facing the public official and the reasonably foreseeable effects resulting from that decision.  (Regulation 18329.)  We have, therefore, accepted your request as one for informal advice.  Informal advice does not confer immunity from Commission enforcement proceedings, nor is it evidence of good faith in civil or criminal proceedings.  (Section 83114; Regulation 18329.)

QUESTIONS

1.
Does Councilwoman Ring have a possibly disqualifying financial interest based on her guaranty of a lease for a business located in a city redevelopment area?

2.
Does Councilwoman Ring have a possibly disqualifying financial interest based on her daughter's loan to a business located in a city redevelopment area?

CONCLUSIONS

1.
Yes.  In acting as guarantor of the lease, Councilwoman Ring has agreed to answer for the debt of the lessee in the event the lessee defaults under the terms of the lease.  In so doing, the councilwoman has inextricably tied her financial interests with those of the lessee.  Accordingly, the councilwoman has a financial interest in the business for which she has acted as guarantor, and if the value of guaranty equals or exceeds $1,000.00, the financial interest is potentially disqualifying.

2.
No.  Councilwoman Ring's daughter is over 18 years of age and her financial interests are no longer attributable to the councilwoman under the Act.

FACTS


Councilwoman Ring sits as a member of the City of Claremont's Village Redevelopment Agency.  She is the guarantor on a lease for a beauty salon which is in the redevelopment project area.  Councilwoman Ring's 24 year old daughter has loaned $8,000.00 to the beauty salon owner.  The daughter is "partially financially dependent" on Councilwoman Ring.  Neither the councilwoman nor her daughter have an ownership interest in the beauty salon.

ANALYSIS


Under Section 87100, a public official is prohibited from making, participating in making, or influencing a government decision in which he or she knows or has reason to know that he or she has a financial interest.  A financial interest is defined as a reasonably foreseeable and material financial effect on, among other things, the public official, his or her immediate family, or any investment worth one thousand dollars or more.

The Guaranty:


A surety or guarantor is one who promises to answer for the debt of another.  (Cal. Civ. Code \ 2787.)  A suretyship obligation is unconditional unless its terms import some condition precedent to the liability of the surety.  (Cal. Civ. Code \ 2806.)  Accordingly, the surety is liable immediately upon the default of the principal, without demand or notice.  (Cal. Civ. Code \ 2807.)  The councilwoman's guaranty is a legally enforceable promise that she will stand in the shoes of the lessee of the beauty salon in the event of a default on the lease.


 Councilwoman Ring's guaranty has an economic value.  Assuming a perfect economic model, the value of the guaranty would be the amount that a commercial entity in the business of acting as a surety or guarantor, with full knowledge of the potential risks, would charge the lessee in an arms length transaction.  We assume therefore that the value of the Councilwoman Ring's guaranty may be determined by the amount that a commercial bonding agency would require to bond that guaranty.  Accordingly, the guaranty is an asset of the business which allows the business to operate without the expense associated with obtaining a commercial bond.


The councilwoman, therefore, has contributed an asset to the beauty parlor business.  Although the councilwoman does not have a traditional investment in the beauty salon, her financial interests are inextricably linked with the financial well being of that business.  Any financial interest in a business entity is deemed to be an investment under the Act.  (Section 82034.)    Accordingly, for the purposes of the Act, the councilwoman's guaranty is considered an investment under the liberal construction rules governing the Act.  (Section 81003.)  However, "[n]o asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1000.00)."  (Section 82034.)  Your client will have to determine the economic value of the guaranty.  If the value of the guaranty is less than $1,000.00 it is not deemed to be a financial interest subject to the disclosure and conflict of interest provisions of the Act.

The Daughter's Interests:


Under the Act, the immediate family of a public official includes the official's spouse and dependent children.  (Section 82029.)  A "dependent child" is not defined in the Act; however, the Commission is currently reviewing a proposed regulation which would define "dependent child".  (Proposed Regulation 18229.)  The proposed regulation would codify the definition set forth in the Tremlett Advice Letter, No. I-89-386.  Under the definition in Tremlett, a child is not a dependent child unless the child is under 18 years old and is claimed as a dependent on the public official's federal income tax return.  Accordingly, as the councilwoman's daughter is no longer a member of the councilwoman's immediate family under the Act, the independent financial interests of the councilwoman's daughter are not attributable to the councilwoman under the Act.


The Act prohibits the councilwoman from making, participating in, or otherwise attempting to influence a government decision which will have a reasonably foreseeable and materially financial effect on the her financial interests.  The councilwoman's financial interests may include the beauty salon in which she has guaranteed the monthly rent payment if the value of the guaranty equals or exceeds $1,000.00.  As discussed above, we cannot determine the value of that guaranty.


Should you have any further questions or require additional assistance with regard to Councilwoman Ring's obligations under the Act, this office remains available to assist you.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

