


July 5, 1994

By Facsimile and U.S. Mail

Ms. Penny Toy

P.O. Box 361

Sutter, CA  95982




Re:  Your Request for Advice





Our File No. A-94-214

Dear Ms. Toy:


The following response is provided pursuant to your written request of June 30, 1994.  In providing formal advice pursuant to Section 83114 of the Political Reform Act (the "Act") , the Commission accepts as true the facts you have provided; the Commission does not act as the finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTION


Does your ownership of a Sutter California Community Services District Water System Improvement Bond create a disqualifying conflict for you as a director of the Sutter Community Service District in decisions involving the contracting for assessment services?

CONCLUSION


Based on the facts you have provided, it is not reasonably foreseeable that a decision to select a provider of assessment services to the district will materially affect any of your financial interests.  Accordingly, you do not have a disqualifying conflict under the Act and you may participate in the vote concerning the assessment provider.

FACTS


You are a director of the Sutter Community Service District.  You also are a holder of a bond issued by that district.  The bond is worth over $1000.00 and you receive over $250.00 per year in interest at a fixed rate.  On Thursday July 7, 1994 the board will vote to change providers of assessment services.  Assessment services are currently provided by a commercial concern and this vote will decide if that entity will continue to provide assessment services or if another commercial concern will take its place.  You have no interest in either business eligible for this contract.

ANALYSIS


Under Section 87100 of the Act, a public official is prohibited from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which he or she has a financial interest.  A financial interest is a defined term under the Act.  An official has a financial interest in a decision within the meaning of the Act if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally on, among other things, the official or a member of his or her immediate family, or any investment of $1000.00, or source of income of $250.00 or more within the preceding twelve months.  Under Section 82030, the interest on a bond issued by any government agency is excluded from the definition of income; similarly, under Section 82034, government agency bonds are excluded from the definition of investment.  Accordingly, you do not have a conflict based on your ownership of a bond issued by a government agency, but a conflict may exist if a decision will have a reasonably forseeable financial effect on you or a member of your immediate family of $250.00 or more.  (Regulation 18702.1.)  


Effects are reasonably foreseeable when they are substantially likely to occur.  Certainty is not required, however, a mere possibility is not considered reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is possible that some future board decision could foreseeably affect your financial interest.  For example, a board decision to retire its bonds before maturity, or a board decision which will cause a default on its bonds may affect your financial interest by $250.00 or more.  However, it is not reasonably foreseeable that the current decision before your board, whether or not to keep the current provider of assessment services, will effect your financial interest.


Accordingly, based on the facts you have provided, the Commission finds no disqualifying conflict which would prohibit your participation in the upcoming Sutter Community Services District vote regarding provision of assessment services.  Any advice you have received to the contrary is incorrect.


We hope this letter adequately answers your request.  Should you have any further questions concerning your obligations under the Act, this office remains available to assist you.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

