




July 29, 1994

Honorable Helen O'Hara

Councilmember

City of Pico Rivera

P.O. Box 1016

6615 Passons Blvd.

Pico Rivera, CA 90660






Re:
Your Request for Informal Assistance

Our File No. I-94-217

Dear Councilmember O'Hara:       


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, but seeks general guidance, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Would you have a conflict of interest in actions taken by the city council to encourage businesses, including restaurants, to locate in the city where you operate a restaurant equipment repair business?  


2.  If you asked a business to locate in your jurisdiction, would you have an economic interest in that business such that you would be disqualified from participating in decisions that would materially affect the business?


3.  What possible penalties exist under the Act for public officials who violate the conflict-of-interest provisions of the Act?

CONCLUSIONS


1.  Because your business and clients of your business are economic interests, you are prohibited from making, participating in making, or otherwise using your official position to influence a governmental decision in which you have a financial interest.  This would include decisions pertaining to the recruitment of businesses on behalf of the city.


Where the prohibition applies, it applies to voting, appointing a person, obligating or committing the agency to any course of action, entering into any contractual agreement on behalf of the agency, negotiating on behalf of the agency, advising or making recommendations to the agency, or contacting, or appearing before any member, officer, employee or consultant of the agency for the purposes of influencing the agency.


2.  A source of income is a person that has given you income of $250 or more in the 12 months preceding a decision, and those persons that have promised you income.  The fact that you might solicit a person's presence in the jurisdiction would not in itself create an economic interest in that person for purposes of Sections 87100 and 87103.


3.  The Act provides for administrative sanctions, and civil and criminal penalties.  Sanctions for violation of the conflict-of-interest provisions of the Act do not include removal from office.  However, any person who is convicted of a misdemeanor under the Act is prohibited from being a candidate for any elective office or from acting as a lobbyist for a period of four years following the date of the conviction unless the court at the time of sentencing specifically determines that this provision shall not apply.  

FACTS


You are a recently elected member of the Pico Rivera City Council.  You and your husband also own and operate a commercial restaurant equipment repair business in the jurisdiction.  You have asked whether the ownership of the business would result in a conflict of interest in activities of the city council to solicit new businesses to locate in Pico Rivera.

 ANALYSIS

Conflicts of Interest, Generally


The Act was adopted by the people of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


* * *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


The facts of your letter indicate several bases for potential conflicts of interest.  


o  Your business is a potentially disqualifying economic interest pursuant to Sections 87103(a) and (d).


o  The clients of your business are potentially disqualifying economic interests to the extent that a client has made a payment to you of $250 or more in the past 12 months.  (Section 87103; Section 82030.)  


As a Pico Rivera City Councilmember, you are prohibited from participating in any decision that will have a reasonably foreseeable material financial effect on your economic interests.


Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


The general rule set forth in In re Thorner is that where the business entity in which the official has an economic interest makes a bid on a contract or is preparing to make a bid, a financial effect on the business entity is reasonably foreseeable even if there is substantial competition.  For example, in Thorner, the actual decision before the public official concerned requests for water variances for property slated for development.  There, the Commission determined that such decisions would foreseeably affect businesses which had bid or were preparing to bid on a contract with the developers or which were likely to supply the developers with goods.  Thus, the decision was not on a contract, but on a project that might lead to the contract.  


Thus, to the extent that it is substantially likely that you will receive business from these restaurants because you intend to seek business with them or because you are one of a limited number of restaurant equipment repair businesses in the jurisdiction, it would be reasonably foreseeable that your official actions would financially affect your business.


In addition, it would appear that since your sources of income are restaurants, increasing competition in the jurisdiction by soliciting other restaurants to locate in the jurisdiction would foreseeably financially affect these sources of income.  However, the prohibition in Section 87100 only applies where the foreseeable financial effect of the decision is also material.


Under your facts, your clients and your business would not be directly involved in the decisions in question.  If a business in which you had an economic interest was directly involved in a city council decision (such as applying for a use permit), the effect of the decision would be deemed material and you would be required to disqualify yourself from the decision.


Where your economic interests are not directly before the city council, but may be indirectly affected, Regulations 18702.2 and 18702.6 apply.  With respect to economic interests in business entities, Regulation 18702.2 provides differing standards of materiality depending on the financial size of the business entity.


Regulation 18702.2(g) provides for relatively small businesses that the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Thus, if subdivision (g) is the appropriate standard, you would be required to disqualify yourself from the decisions in question if the decisions will affect your revenue, or that of your clients, by $10,000 in a fiscal year.  

