


July 15, 1994

Michael D. Martello

City Attorney

City of Mountain View

P.O. Box 7540

Mountain View, CA 94039-7540




Re:
Your Request For Formal Advice





Our Reference No. A-94-218

Dear Mr. Martello:


We respond to your request on behalf of Councilwoman Dena Bonnell for advice regarding a potential conflict of interest under the Political Reform Act (the "Act").  

QUESTIONS


1.
Does Councilwoman Bonnell's employment with an oil company which provides gasoline to the Shoreline Golf Links disqualify her from city council decisions concerning the renegotiation of the lease agreement between the City of Mountain View and Mountain View Golf Co., Inc., the company which operates Shoreline Golf Links?


2.
Does Councilwoman Bonnell's employment disqualify her from city council decisions concerning the city's position as a creditor in bankruptcy proceedings for Mountain View Golf Co., Inc.?


3.
If Councilwoman Bonnell has a conflict in either question 1 or 2 above, can she participate in other decisions concerning the Shoreline Golf Links if the decisions are not related to the decision(s) in which she has a conflict?

CONCLUSIONS


1.
Councilwoman Bonnell's employment is a disqualifying financial interest under the Act which would prohibit her from participating in any city council decision concerning the city's lease of the Shoreline Golf Links to Mountain View Golf Co., Inc.


2.
Councilwoman Bonnell's employment may be disqualifying regarding decisions concerning the city's position as a creditor in bankruptcy proceedings concerning Mountain View Golf Co., Inc.  However, each decision must be examined separately to determine whether or not the decision may have a reasonably foreseeable and material financial effect on Councilwoman Bonnell's financial interest.  As you have not given any specific information regarding the individual decisions to be decided by the city council, we cannot issue immunizing advice regarding those decisions.  (Regulation 18329.)


3.
Councilwoman Bonnell is not prohibited from participating in other decisions concerning the Shoreline Golf Links in which she is not otherwise disqualified and which are not determinative of the decision in which she is disqualified.  The Commission recommends that such decisions be segregated from the decision in which the councilwoman does have a conflict in order to avoid an inadvertent violation of the "otherwise attempt to influence" prohibition of the conflict-of-interest provisions of the Act.  (Section 87100.)  The procedures to accomplish decision segregation are outlined below.

FACTS


Councilwoman Bonnell is employed as a controller by Valley Oil Company ("Valley Oil").  Her salary exceeds $250.00 per year.  Valley Oil is a small, closely-held corporation which does not trade on any exchange.  Valley Oil supplies over $10,000.00 in gasoline to Mountain View Golf Co., Inc. ("Mountain View Golf") each year.  The gasoline is used for golf carts on the Shoreline Golf Links golf course.  Mountain View Golf has filed a Chapter 11 proceeding in bankruptcy court.  Both Valley Oil and the city are creditors of Mountain View Golf.  The city may participate in a creditor or debtor's plan for rehabilitation.

DISCUSSION


Councilwoman Bonnell was previously advised that she would have a conflict of interest regarding any renegotiation of the lease of Shoreline Golf Links between the city and Mountain View Golf.  (Bonnell Advice Letter, No. A-92-178.)  Your request seeks a review of that previous advice based upon facts which were not raised in the councilwoman's previous request.  The facts you have identified as potentially determinative are: (1) that the gasoline delivered by Valley Oil is used solely for golf carts; (2) golf cart usage is directly proportional to the number of rounds played; and (3) the number of rounds played per year has remained stable over the past few years.  You propose that Councilwoman Bonnell should not be disqualified unless the reasonably foreseeable effect of a city council decision would increase or decrease the number of rounds played sufficiently to affect the amount of gasoline purchased by a material amount.  While your analysis is accurate, it is not complete.  As discussed fully below, it is reasonably foreseeable that a decision to renegotiate the Shoreline Golf Links lease will have a material effect on the councilwoman's source of income.


In Letter No. A-92-178, the Commission advised that because of the precarious financial condition of Mountain View Golf, it was reasonably foreseeable that any city decision concerning the renegotiation of lease terms would affect the continuing viability of that company.  Logically, a decision that would affect the continuing viability of Mountain View Golf would necessarily be determinative of Mountain View Golf's continued purchase of gasoline from Valley Oil.  Based on that analysis, and based on the fact that Valley Oil's business with Mountain View Golf exceeded $10,000.00 each year, the Commission advised that Councilwoman Bonnell should disqualify herself from the decision concerning the golf course lease.  As the primary point of the analysis was that it was reasonably foreseeable that a decision affecting the continued lease of the golf course by Mountain View Golf could automatically determine whether or not Mountain View Golf would continue purchasing gasoline from Valley Oil, we do not believe that the additional facts you have provided alter the Commission's previous analysis.  Indeed, the bankruptcy petition of Mountain View Golf, indicating that company's continued financial difficulty, argues strongly that the Commission's previous analysis continues to be valid.  Accordingly, the councilwoman should continue to disqualify herself from any decision involving the renegotiation of the golf course lease.


So too, must the councilwoman disqualify herself from any decision concerning the city's position in the bankruptcy proceeding in which it may be reasonably foreseeable that Valley Oil will be materially affected.  (See Regulation 18702.2.)  It is obvious that a city council decision to pay attorney fees for the city's representation as a creditor in Mountain View Golf's bankruptcy is not the type of decision in which the reasonably foreseeable effects materially affect Valley Oil.  However, it is reasonably foreseeable that Mountain View Golf's reorganization will affect all of its creditors.  Accordingly, the city's participation in a creditor or debtor's plan for reorganization may affect all of Mountain View Golf's creditors.  Assuming Valley Oil is a creditor, and assuming that the reorganization will financially affect Valley Oil in a material manner under Regulation 18702.2, then the councilwoman would be prohibited from making, participating in making, or in any way influencing any decision concerning the city's participation in the reorganization plan.  (Section 87100.)


Generally, decisions are analyzed independently to determine if there will be a foreseeable and material financial effect on an official's financial interest.  (In re Owen  (1976) 2 FPPC Ops. 77.)  Therefore, under certain circumstances, a public official disqualified from one decision may participate in other related decisions provided that the official's participation does not affect the decision in which he or she has a conflict of interest.  (Sweeney Advice Letter, No. A-89-639.)  However, certain decisions are too interrelated to be considered separately, and in that event, a public official's conflict on one decision will be disqualifying for the other.  (Miller Advice Letter, No. A-82-119; Kilian Advice Letter, No. A-89-522.)  Decisions are inextricably interrelated where, among other things, one decision is a necessary condition precedent or condition subsequent for another.  (Reviczky Advice Letter, No. A-94-203.)  Thus, a public official would have to disqualify himself or herself if the result of one decision would effectively determine or nullify the result of another in which the official recognized a conflict.


Assuming that a decision can be logically segregated from other related decisions, the public body must then procedurally segregate the decision prior to allowing the public official with a related conflict to participate in the decisionmaking process.  The Commission has previously advised public officials that the procedural segregation must include the following three steps: (1) the decisions in which the public official has a disqualifying financial interest should be segregated from the other decisions on the public body's agenda; (2) the decisions in which the public official is disqualified should be considered first, and a final decision should be reached without the disqualified official's participation; and, (3) once a final decision has been reached in the matters as to which the public official is disqualified, the disqualified official may participate in the deliberations regarding the other matters so long as his or her participation does not result in reopening the previous issues or in any other way affect the decisions concerning the issues from which he or she was disqualified.  (Reviczky Advice Letter, No. A-94-203.)


Assuming that Councilwoman Bonnell is not otherwise disqualified from participating in other decisions concerning the city's ownership of the Shoreline Golf Links, it would be proper to segregate decisions which, by their nature, do not materially affect her financial interest in the manner outlined above.  Should the councilwoman require further assistance in this matter, or any other question arising out of her obligations under the Act, this office remains available for that purpose.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

