SUPERSEDED BY 1998 AMENDMENTS TO REGULATION 18530
August 16, 1994

Donna Krey

Public Information Officer

City Hall

10300 Torre Avenue

Cupertino, CA 95014‑3255

Re:  Your Request for Advice

Our File No. A‑94‑229

Dear Ms. Krey:

We respond to your July 14, 1994 request for advice regarding application of the Political Reform Act (the "Act").   Our advice is necessarily limited to the Act; advice regarding other state laws which may regulate the course of conduct outlined in your request may be obtained from your city attorney or county counsel.

QUESTION

May a city‑financed newsletter publish the names of candidates who have agreed to conform their conduct to a voluntary campaign ethics code?

CONCLUSION

Public funds may be used to publish the names of candidates who have agreed to abide by a voluntary campaign ethics code.  Section 85300 of the Act prohibits public officers from expending and a candidate from accepting public money for a campaign for elective office.  However, as discussed more fully below, the publication of the names of those candidates who have agreed to abide by the campaign ethics code would not be deemed to be an expenditure of public funds for a campaign for elective office.

FACTS

The City of Cupertino finances a monthly newsletter entitled Cupertino Scene.  Recently, a nonprofit ethics group and a group of Cupertino residents developed a voluntary candidate code of conduct for local elections.  Those candidates who agree to abide by the ethics code will have their names published in several local newspapers, including the Cupertino Scene, prior to the election.  Candidates who do not agree to abide by the code will not have their names published.

ANALYSIS

Section 85300 of the Act prohibits the expenditure of public  money for any campaign for elective office.  Under Section 85300, both the expenditure by the public official, and the acceptance of a contribution of public funds by a candidate are prohibited.  The prohibition is absolute.  (See Gallo Advice Letter, No. I‑90‑234 (a candidate's use of city owned fax machine to receive campaign literature is prohibited).)

When public funds are expended to advocate or promote a candidate's election to public office, the Act is violated.  (Owen Advice Letter, No. A‑91‑571.)  However, Section 85300 was not intended to prohibit every activity that might indirectly benefit a candidate for election.  Rather, the section was intended to prohibit public financing of election campaigns.  (Owen Advice Letter, supra; Calhoun Advice Letter, No. A‑90‑047.)  

The distinction between the lawful use of public funds which indirectly benefits a candidate and the unlawful contribution of public funds to a candidate for elective office is the determinative factor in a Section 85300 analysis.  Prior to the enactment of Section 85300, the California Supreme Court, in Stanson v. Mott, 17 Cal. 3d 206 (1976), applied this distinction to determine that public funds may not be used to advocate a position in a ballot measure campaign.  While there is no indication that Section 85300 is intended to codify Stanson v. Mott, the Commission has found the analysis of that decision useful in determining the scope of Section 85300.

The mere identification of those candidates who agree to abide by the local campaign ethics code without any indication of approval or support for those candidates, would not be an expenditure of public funds to advocate the election of those individuals.  As we understand your facts, the identification is merely an informational service and advances the public interest in fair campaign practices.  Because the city's publication of the names of those candidates who agree to abide by the code of conduct requires the expenditure of some public funds, this advice would be different if public money would be directly promoting or advancing the election of selected candidates.

We trust that this letter fully addresses your request.  Should you have any questions regarding the contents of this letter, you may contact the undersigned at (916) 322‑5901.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Daniel E. Muallem

Counsel, Legal Division

