


September 26, 1994

Stephanie A. Atigh

City Attorney

City of Salinas

Office of the City Attorney

200 Lincoln Avenue

Salinas, CA  93901




Re:  Your Request for Advice





Our File No. I-94-232

Dear Ms. Atigh:


You have requested advice on behalf of Councilmember

Anna Caballero regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").   Since you have not provided any facts regarding specific governmental decisions, we are rendering informal assistance. 

QUESTIONS


1.  Councilmember Caballero is considering an employment offer from a local attorney, who represents business owners/clients as applicants before the city council.  During the time she is considering the offer of employment, may Councilmember Caballero participate in any decisions regarding the land use approvals and permits for these business owners who have retained her prospective employer to represent them before the city council?


2.  If Councilmember Caballero accepts the offer of employment, may she participate in any decisions regarding the land use approvals and permits for the group of business owners?


3.  If the answer to the second question is in the affirmative, will a conflict be avoided if the attorney terminates his attorney-client relationship with the business owner group prior to making the necessary appearances before the city council and he receives no additional attorney's fees from that group other than for past work?

CONCLUSIONS


1.  During the time Ms. Caballero is considering the offer of employment from the attorney, she may not participate in any decisions which will have a foreseeable material financial effect on the attorney's law firm, since it is a source of "promised income" to her.


2.  If any of the decisions will have a foreseeable material financial effect on the law firm, which is a source of income to Ms. Caballero, she may not participate in the decisions.


3.  Ms. Caballero may not participate in a governmental decision which will have a reasonably foreseeable material financial effect on a source of income to her.  Since 

Ms. Caballero's participation in the decisions depends on whether her employer/law firm is financially affected, the law firm's termination of its attorney-client relationship with the business owner group prior to any decisions would appear to remove the foreseeability of the decisions affecting her employer/law firm.

 FACTS


Ms. Caballero is a member of the Salinas City Council. 

She is an attorney who is currently in private practice.  She has received an offer of employment from a local attorney who is a sole proprietor and owns his own law firm.  If she accepts the offer of employment, this attorney would be a source of income to 

Ms. Caballero in excess of $250 in a given twelve month period.     Ms. Caballero would be paid an hourly rate, would not have an ownership interest in the firm and would not work on city projects.


The attorney/prospective employer currently represents a group of business owners who seek to relocate their businesses to a parcel of land outside of the city limits of Salinas.  Before the parcel can be developed, the owners must receive a number of land use approvals and permits from the Salinas City Council.  The local attorney plans to make appearances for the group of business owners before the city council in support of the land use approvals and permits.  The attorney receives an hourly fee from the business owner group for all work performed in seeking the land use approvals, including his appearance at city council meetings.  The amount of his fee is not affected by the outcome of the land use approval process.

ANALYSIS


Section 87100 prohibits public officials from making, participating in making, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental

decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial

effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

*****


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty

dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  




Section 87103(c) and (d).

                         (Emphasis added.)


Accordingly, Ms. Caballero may not make, participate in making, or attempt to use her official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of her economic interests, including the attorney, who is a potential source of income. 


For a conflict of interest to exist with respect to a specific decision, the official must have an economic interest which will be foreseeably and materially affected by the decision.  An applicant/client who retains the law firm is considered a source of income to the employer, but is not considered a source of income to Ms. Caballero, since she will be an employee with no ownership interest in the firm.  (Section 87103(c); Section 82030.)  


Ms. Caballero's potential employer is a source of income to her and therefore is considered an economic interest of hers.  (Section 87103(c) and (d).)  Since Ms. Caballero has received an offer of employment from the attorney, we would consider that there is "promised income" within the context of Section 87103.  Therefore, even though she has not commenced employment, there is promised income for purposes of potential disqualification.  Thus, if a decision will have a foreseeable material financial effect on her employer, she must disqualify herself from the decision.  


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Regulation 18702.2 sets forth the criteria to determine whether there will be a material financial effect on a business entity which is indirectly involved in a decision.  You have not provided any facts for us to ascertain whether any of the decisions will have a financial effect on the law firm.  However, if these, or any other decisions will have a financial effect on the law firm, you must determine under Regulation 18702.2 (copy enclosed) if the effect is material.  If the effect is material, Ms. Caballero may not participate in the decision.  


In this regard, please note that if an official is disqualified from participating in a governmental decision on a particular project, the official may not influence the ultimate outcome of the decision by participating in preliminary decisions affecting it.  (Borcalli Advice Letter, No. I-93-324, copy enclosed.)  Thus, if you determine that Ms. Caballero must disqualify herself from participating in decisions concerning the  land use approvals and permits when they come before the city council, then she also may not participate in other decisions regarding the same project.


I trust this answers your questions.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jill Stecher





Counsel, Legal Division
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Enclosures

