


September 9, 1994

James G. Heisinger, Jr., Esq.

Heisinger, Buck & Rose

26335 Carmel Rancho Boulevard

Post Office Box 221759

Carmel, CA 93922




Re:
Your Request For Advice





Our File No. I-94-265

Dear Mr. Heisinger:


We write in response to your August 10, 1994 request for advice on behalf of the City of Sand City and its councilmembers regarding the conflict of interest provisions of the Political Reform Act (the "Act").   Your request does not name the public officials on behalf of whom you seek advice, nor does your request contain sufficient factual information regarding the proposed rezoning decisions to enable the Commission to issue immunizing advice pursuant to Section 83114.  The Commission has accepted your request as one for informal assistance pursuant to Regulation 18329(b)(9).  Informal assistance does not provide the requestor with immunity from enforcement of violations of the Act.  (Regulation 18329(c)(3).)

QUESTIONS


1.  Are city council members who own an interest in real property within an area designated for a special interim zoning ordinance prohibited from voting on the ordinance proposal?


2.  Assuming the special interim zoning ordinance is approved and future uses are subject to discretionary approval by the city council, are city council members who own an interest in real property located within 300 feet of the proposed use prohibited from voting on the discretionary approval?


3.  Assuming that the planning department recommends that the zoning in the area be permanently changed, are the council members who own an interest in real property in the area prohibited from participating in making that decision?

CONCLUSIONS


1.
Councilmembers who own real property interests in the area in which the city may implement temporary zoning restrictions have potentially disqualifying financial interests.  It is reasonably foreseeable that those financial interests may be affected by a decision to impose new zoning restrictions.  However, because the new zoning restrictions affect a significant segment of the public generally, the decision's effect on the councilmembers' financial interests may not be disqualifying if the decision affects the councilmembers in substantially the same manner as it will affect the public generally.


2.
Generally, any financial effect on a public official's real property interest arising out of a decision regarding real property located within 300 feet of the public official's property interest will be disqualifying for that public official.  Absent facts regarding each decision, the real property affected, and the anticipated effects on the surrounding property, it is not possible to state with certainty whether or not a public official would be prohibited from participating in a decision.


3.
It is reasonably foreseeable that the decision regarding permanent zoning changes will affect the financial interests of councilmembers who own real property interests within the area rezoned.  The financial effects may be material and therefore disqualifying under the Act.  However, as with the decision regarding the interim zoning ordinance, the councilmembers may participate in the decision if the decision affects a significant portion of the public generally and the decision affects the councilmembers in substantially the same manner as it will affect the public generally.

FACTS


The City of Sand City ("Sand City") is approximately 350 acres in size and there are presently 88 households in the city.  Fifteen of those households, or approximately 17%, are located in the East Dunes Area ("East Dunes").  The Sand City Planning Department has recommended that the city undertake a study of East Dunes land uses with an expectation that the study will recommend zoning changes in that area to prepare for future growth.  During the study period, the planning department has recommended that an interim zoning ordinance be enacted which would require a permit from the city council for any use of East Dunes property.  This interim ordinance would insure that uses approved during the study period do not conflict with the zoning changes eventually adopted for that area.


Four city council members reside within the area designated for special interim zoning.  Two of these members own homes within the area and two lease homes in the area.  A fifth council member owns property in the area which is leased to another individual who is not a member of the city council.

ANALYSIS


Section 87100 prohibits a public official from making, participating in, or otherwise attempting to influence a governmental decision in which he or she has a financial interest.  An official has a financial interest in a proposed decision if the decision will have a reasonably foreseeable and material financial effect on, among other things, real property in which the official has a direct or indirect interest valued at $1,000.00 or more, or any source of income of $250.00 or more.  (Section 87103.)   The financial effect is not considered disqualifying if it is indis-tinguishable from the effect the decision will have on the public generally.  (Id.)


You have identified the following three types of decisions which will come before the city council: (1) the decision to approve the interim zoning regulation; (2) the decisions to issue permits for use during the interim zoning period; and, (3) the decision to permanently change the zoning regulations for East Dunes after the planning study is completed.  The conflict of interest analysis for each decision will necessarily have many points in common, we therefore begin the analysis with the more general precepts, applying the specific precepts where required.

FINANCIAL INTERESTS:


Five councilmembers have real property interests located in the East Dunes.  We have assumed that each of these interests is worth over $1,000.00 for this analysis.  Additionally, one councilmember leases his property interest to another individual.  We have assumed that the lessee is a source of over $250.00 in income to that councilmember.  Should these assumptions be inaccurate, this analysis would necessarily change. 

FORESEEABILITY:


Foreseeability is a question of fact.  The Act does not prohibit a public official's participation unless the financial effects of the decision on the official's financial interest are reasonably foreseeable.  Absolute certainty is not required, however, a mere possibility is insufficient to be considered reasonably foreseeable.  Reasonably foreseeable effects are those that are substantially likely to occur.  (In re Thorner (1975) 1 FPPC Ops. 198.)


In previous advice letters the Commission has advised that a zoning ordinance change is substantially likely to financially affect real property located within the area changed.  (See Cimolino Advice Letter, No. A-93-279; Bixler Advice Letter, No. A-92-175; Krauel Advice Letter, No. I-92-119.)


Accordingly, it is reasonably foreseeable that the city council's decision regarding the interim zoning ordinance will have some financial effect on the five council members with real property interests in East Dunes.  Likewise, it is reasonably foreseeable that any final decision to adopt the planning department findings and permanently change the allowable uses of East Dunes will have some effect on the five council members.  However, we are unable to comment on the reasonable foreseeability of a financial effect arising out of the decisions regarding permit allocation during the interim zoning period.  Each proposed use during the interim period may or may not have a reasonably foreseeable financial affect on a council member's property in the surrounding vicinity.  The determination of reasonable foreseeability is necessarily dependent on the facts of each governmental decision.

MATERIALITY:


Materiality is generally determined by reference to Commission regulations.  Regulation 18702.1(a)(3)(A) states that effects arising out of a decision involving rezoning are material for any public official having a direct or indirect interest, other than a leasehold interest, in real property located within the area considered for rezoning.  Accordingly, the initial decision concerning the interim zoning ordinance for East Dunes, and the final decision concerning the adoption of permanent zoning changes for that area will have a material effect on the three city council members who own real property in the East Dunes area.


The materiality of effects on leasehold interests are determined by reference to Regulation 18702.4.  You have provided insufficient information to determine whether the effects of the proposed interim ordinance as well as the effects of the permanent ordinance change would be material to the two councilmembers who lease residential dwellings in the East Dunes area.  We understand that your information is necessarily incomplete at this time due to the contingent or speculative nature of these future decisions.  The information needed would necessarily include the present allowable uses of the leasehold interest, the changes in use contemplated by the proposed ordinance, whether or not the public official has a right to sublease the property, whether or not any change in use is reasonably foreseeable, and whether or not any change in the fair market rental value of the property is reasonably foreseeable.  Regulation 18702.4 details the tests used by the Commission.  Should you wish further advice on the application of the Commission's materiality regulations, we trust you will supplement your advice request with additional facts.


The materiality of financial effects arising out of the granting of use permits during the interim period must be determined under Regulation 18702.3 as the decisions will only indirectly affect the real property of the councilmembers.  You have stated that, for the purpose of these decisions, we may assume that each of the councilmember's real property is located within a 300 foot distance of the boundary of the property that is subject to the decision.  Under 18702.3, the effect on property within 300 feet of the boundary of the property which is the subject of the decision is deemed material unless the decision will have no financial effect upon the official's real property interest.

 
Finally, with respect to materiality, the lease of real property in East Dunes by a councilmember to another individual must be analyzed with respect to each decision to determine if the decision will have a material financial effect on the lessee, the source of income.  Commission Regulation 18702.6 governs the materiality of financial effects on an individual who is a source of income to a public official.  Again, since the Commission lacks sufficient facts to analyze the situation you have described, we direct you to Regulation 18702.6 for the applicable test.

PUBLIC GENERALLY: 


Generally, a public official is not prohibited from participating in a public decision which has a material financial effect on that official's financial interest if the decision affects a significant segment of the public generally and affects the public official's interest in substantially the same manner as it will affect the economic interests of the public.  (Regulation 18703.)  You have stated that the decision involves rezoning of East Dunes and that 17 percent of all households in Sand City are located within East Dunes.  Therefore, the decision to implement the interim zoning ordinance and the decision to implement the permanent zoning ordinance changes would affect a significant segment of the city's jurisdiction under Regulation 18703(a)(1)(A)(ii).  Because you have not provided any specific information on the expected effects on the city councilmembers' interests versus the effects expected on the public generally, we are unable to continue this analysis further.


Please note that if a public official is affected in any unique manner, the public generally exception would not apply.  Moreover, in the case of the councilmember-lessor you identified above, if the lessee-source of income, is affected in a material manner, the councilmember-lessor would not be eligible to participate under the public generally exception under the facts you have identified so far.  A financial effect on that source of income would appear unique and not substantially similar to the effect on the public generally.


Additionally, decisions to apportion permits for use during the interim zoning period would not be likely to qualify under the public generally exception as such decisions are assumed to have unique effects on the property immediately surrounding the proposed use.


In summary, the decisions you have described will financially affect the five city councilmembers who own property interests in East Dunes.  The effects are reasonably foreseeable and material.  The public generally exception may be applicable for the decisions regarding the interim ordinance and the permanent ordinance, however, formal immunizing advice cannot be given without further facts as identified above.  Each decision regarding granting of use permits during the interim period must be analyzed individually, and therefore, formal immunizing advice cannot be given without facts regarding each decision.


We trust that this analysis is helpful.  We regret that we are unable to comment further.  Should you wish to supplement your request with additional facts, this office remains available to assist you.  If you have any questions you may contact the undersigned at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

