




September 16, 1994

Lynn Daucher

990 W. Birchcrest Avenue

Brea, California  92621






Re:
Your Request for Advice


Our File No. A-94-269

Dear Ms. Daucher:


This is in response to your letter requesting advice regarding your responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTION


May you participate in governmental decisions pertaining to an agreement between the Brea Olinda Unified School District and a client of your spouse's law firm?

CONCLUSION


Yes.  It does not appear that the decision will have a reasonably foreseeable and material financial effect on any economic interest of yours or your spouse.

FACTS


You are an elected school board member of the Brea Olinda Unified School District. 


In 1986, the school district entered into a Disposition and Development Agreement ("DDA") with the Lowe Development Corporation ("LDC").  The agreement provides for the leasing of school district property to the LDC and development of the property. 


Periodically, there are discussions and negotiations between the school district and LDC regarding easements, housekeeping changes, funding of parking structures, land use changes, and option/sale of land and development incentives.


LDC has informed the school district that it will be asking for changes in the agreement in the near future, which may involve changes in land use, a potential option/sale of land, and other issues.  


Your spouse is one of 138 partners in a large national law firm, and owns less than 10 percent of the firm.  His sole compensation from the firm consists of a percentage of the firm's profits based on his ownership percentage.  The law firm grosses more than 2.5 million dollars in a fiscal year, but it is not a Fortune 500 corporation. 


LDC is a new client of the law firm in a matter totally unrelated to the LDC agreement with the school district.  Moreover, your spouse is not doing any of the firm's work for LDC, and the law firm will not represent LDC on any matter involving the school district. 

ANALYSIS

Economic Interests


Section 87100 prohibits any public official, whether appointed or elected, from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:



(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.





Section 87103(c).


Your spouse is a partner in a large law firm and receives income from the law firm in the form of a percentage of firm profits based on his ownership percentage, which is less than 10 percent.


Section 82030 provides that the income of an individual also includes any community property interest in the income of a spouse.  Therefore, income to your spouse of $500 or more (making your community property interest $250) within the past 12 months, is a potentially disqualifying economic interest as described in Section 87103.  


Thus, the law firm is an economic interest of yours and you may not participate in any decision which will have a reasonably foreseeable material financial effect on the firm.  However, it does not appear that you would have an economic interest in LDC, the firm's client.

Materiality


The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where a source of income to an official is directly before the official's agency as an applicant or the subject of the decision, Regulation 18702.1(a)(1) provides that the effect of the decision is deemed material and disqualification would be required.  


A person or business entity is directly before the school board when it:  (1) initiates the proceeding in which the decision will be made; (2) is a named party in the proceeding concerning the decision; or (3) is the subject of the proceeding because the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the law firm.  According to your facts, the firm will not be directly involved in the decisions in question.  (Regulation 18702.1(b).)


However, even where a source of income is not directly before the school board, you must still disqualify yourself where the source of income will be indirectly materially affected.  Whether the indirect effect of a decision is material depends on the financial size of the business entity in question.


Regulation 18702.2 provides different thresholds of materiality applicable to business entities.  You have indicated that the law firm grosses more than 2.5 million dollars in a fiscal year.  Therefore, it appears Regulation 18702.2(e) (copy enclosed) is the appropriate standard to apply.


Regulation 18702.2 provides, in relevant part, that the effect of a decision is material as to a business entity in which the official has an economic interest:


(b)  For any business entity listed on the National Association of Securities Dealers National Market List (securities of companies on this over-the-counter market list are registered with and subject to the Security and Exchange Commission's rule requiring tape reporting of last sale information [17 CFR Section 240.77 Aa3-1]):


(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $150,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $50,000 or more; or


(3)  The decision will result in an increase or decrease in the value of assets or liabilities of $150,000 or more.





* * * *


(e)  For any business entity not covered by subdivisions (a) or (b) which meets the financial standards for listing on the New York Stock Exchange, the tests in subdivision (b) may be applied.  The standards are as follows:  The business entity has net tangible assets of at least $18,000,000 and had pre-tax income for the last fiscal year of at least $2,500,000.




Regulation 18702.2(b) and (e).




(Emphasis added.)


Consequently, if any of the school board's decisions affect the firm to the extent set forth in Regulation 18702.2(e), you may not participate in the decisions.  Conversely, so long as school board decisions pertaining to LDC will not affect the law firm to the extent set forth in Regulation 18702.2(e), you may participate in the decisions pertaining to the agreement with LDC.


According to your facts, LDC is represented by your spouse's law firm in a matter totally unrelated to the decisions before you.  Thus, it does not appear foreseeable that the decisions regarding the agreement with LDC will materially affect the law firm.  However, we must leave the factual determination of materiality to you.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

