




September 13, 1994  

Judith Allen

Public Utilities Counsel

Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA  94102-3298






Re:  Your Request for Informal Assistance




Our File No. I-93-408  I-94-270

Dear Ms. Allen:


This is in response to your letter requesting advice on behalf of Daniel Fessler regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  Since your advice request does not refer to a specific governmental decision, we are treating your request as one for informal assistance.  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


Under what circumstances will President Fessler have a conflict of interest by virtue of payments received from the Edison Electric Institute and the Electric Power Research Institute for transportation to and accommodations at their respective conferences?

CONCLUSION


Under your facts, both the Edison Electric Institute and the Electric Power Research Institute are considered economic interests of President Fessler.  Therefore, he is prohibited from participating in any decision that will have a foreseeable and material financial effect on either entity.

FACTS


President Fessler is the president of the California Public Utilities Commission (PUC).  President Fessler has been invited to participate in two conferences that are being held by two nonprofit associations.


o  Symposium of the Edison Electric Institute (EEI):  The EEI symposium is being held in Tampa, Florida in November.  The theme of the symposium will be how electric utilities deal with competition and the president will be participating in a panel discussion at the event.  EEI will pay for the president's meals, lodging, and the transportation associated with the event.


The symposium is being sponsored by EEI, a nonprofit organization formed pursuant to Internal Revenue Code Section 501(c)(6).  EEI includes in its membership several California utilities which are regulated by the PUC.  Members pay dues to the EEI which are considered by the PUC in conjunction with general rate cases brought by the respective utility/members.  


o  Advisory Committee Meeting of the Electric Power Research  Institute (EPRI):  The EPRI meeting is being held in Vancouver, British Columbia in September.  The president has been invited to speak at the meeting.  EPRI will pay for the president's meals, lodging, and the transportation associated with the event.


EPRI is a nonprofit organization formed pursuant to Internal Revenue Code Section 501(c)(3).  As with EEI, EPRI includes in its membership California utilities which are regulated by the PUC.  Members pay dues to the EEI which are considered by the PUC in conjunction with general rate cases brought by the respective utility/members.  

ANALYSIS

Gift and Honoraria Restrictions


The Act requires that members of the California Public Utilities Commission report income and gifts on their statements of economic interests (Sections 87200, 87202-87205 and 87207), prohibits the receipt of honoraria (Section 89503) and limits gifts to $270 per calendar year from a single source.  (Section 89505; Regulation 18954; Fessler Advice Letter, No. I-93-408.)


Generally, free transportation, lodging and subsistence provided to a state official in connection with delivering a speech or participating in a panel discussion concerning issues of public policy are considered to be gifts or honoraria.  (See Regulation 18950.1.)  However, under some circumstances, free transportation, lodging and subsistence may be exempt from the definition of "gift."  


Necessary Lodging and Subsistence:  For example, as you note in your letter, Regulation 18950.3 would exempt some of the payments received from EEI and EPRI from the definition of "gift" for all purposes.  (Regulation 18950.3.)  This exception would apply to the free admission, refreshments and similar non-cash nominal benefits provided during the event, and any necessary lodging and subsistence provided directly in connection with the event.  Please note, however, that what constitutes "necessary accommodations" within this exception is generally limited to the day of the speech, and possibly the day before and after if necessary due to travel time.  Any accommodations outside these parameters would be a gift.  (See e.g., Nishite Advice Letter, No. A-91-568.)


Transportation:  However, the transportation to the events outside California would be fully disclosable, subject to disqualification, and could be subject to the gift limits of the Act absent an exception.  


Section 89506 provides an exception for certain payments for transportation.  For example, Section 89506(a)(1) exempts travel provided to an official in connection with a speech from the gift limits of the Act.  With respect to the EEI conference which will be held in the United States, it appears this exception would apply.  (Section 89506(a)(1).)  


However, with respect to the conference in Vancouver, Section 89506(a)(1) would not apply since the event is outside of the United States.  Thus, the payment for travel would be subject to the limits of the Act unless the source of the payment is a government, a governmental agency, a foreign government, a governmental authority, a bona fide public or private educational institution, as defined in Section 203 of the Revenue and Taxation Code, or a nonprofit charitable or religious organization which is exempt from taxation under Section 501(c)(3) of the Internal Revenue Code, or by a person domiciled outside the United States which substantially satisfies the requirements for tax exempt status under Section 501(c)(3) of the Internal Revenue Code. (Section 89506(a)(1).)  Otherwise, the payment for travel would be subject to the $270 limit noted above.  

Conflicts of Interest


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any source of a gift or gifts aggregating $250 or more in value provided to, received by, or promised to the president within the past 12 months.  


Under your facts, both EEI and EPRI will be sources of a gift to the president.  Consequently, the president may not participate in any decision that will reasonably foreseeably have a material financial effect on that person or business.



You stated that with respect to both EEI and EPRI, the effects of the PUC decision regarding rate increases for member utilities may be material pursuant to Regulation 18702.5(c).  Regulation 18702.5(c) provides that the effect of a PUC decision on a nonprofit entity is material if the decision will (1) result in an increase or decrease of the entity's gross annual receipts for a fiscal year in the amount of $200,000 or more; (2) cause the entity to incur or avoid additional expenses or to reduce or eliminate existing expenses for a fiscal year in the amount of $50,000 or more; or (3) will result in an increase or decrease in the value of the entity's assets or liabilities in the amount of $200,000 or more.  Where the decision will materially affect either entity under this provision, President Fessler will be required to disqualify himself.

Segmentation


You have also asked whether the various aspects of a general rate case may be separated such that the president may participate in the decisions that will not affect his economic interests.  We have advised in past letters that the general rule is that every decision must be analyzed independently to determine if there will be a foreseeable material financial effect on an official's financial interest.  (In re Owen (19761) 2 FPPC Ops. 77; Kilian Advice Letter, No. A-89-522.)  


However, in some cases, decisions may be too interrelated to be considered separately.  If the resolution of one decision will effectively determine the result of the other decision, the president must disqualify himself as to both.  For example, if a decision is to place a new building on one of two locations, the decision to place the building at one location necessarily decides whether the building is to be placed at the alternate location.  If an official has a financial interest in the alternate location, he may not participate in the decision.  


While the general rate cases may involve a variety of issues, if these decisions are interrelated such that all the decisions affect those for which the president has a conflict of interest, the president may not participate in any of the decisions.  


If the decisions are separable, President Fessler may participate in the other decisions provided:


1.  The decisions from which he is disqualified are decided independent of all the other decisions.


2.  The decisions from which he is disqualified are considered first, and a final decision reached by the PUC without President Fessler participating in any way.


3.  Finally, once a decision has been made on the issues for which President Fessler is disqualified, the other decisions in which he will participate in will not result in a reopening of, or in any way affect, the prior decisions from which he was disqualified.  (Huffaker Advice Letter, No. A-86-343.)


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

ENCLOSURE

