

September 23, 1994

Honorable Diane Watson

Women's Caucus

California State Legislature

State Capitol

Sacramento, California  95814



Re:  Your Request for Advice




Our File No. A-94-273

Dear Senator Watson:


This is in reply to your request for advice concerning certain activities of the Women Legislators' Caucus (the "Caucus") and the duties of the Caucus under the Political Reform Act (the "Act").  

QUESTIONS


1.  Are there limitations or restrictions on the amount of funds that may be raised by the Caucus or on the amount that individuals or groups may give to the Caucus?


2.  Must the Caucus' fundraising be attached to specific events?


3.  How should funds raised by the Caucus be reported?


4.  Is there a time factor to be considered when the Caucus conducts fundraising?


5.  Are there limitations or restrictions on how Caucus funds may be spent?

CONCLUSIONS


1.  Funds donated to the Caucus will be considered either contributions or gifts to the Caucus member who controls the spending of the funds.  Whether the donations are contributions or gifts depends on the purposes for which the funds were donated.  Generally, if the funds are donated to support the Caucus' promotion of legislation and issues of importance to women and families, the donation will be considered a contribution.  If the donations are contributions, the member who controls the spending of the funds must deposit the contribution into the campaign account for the legislative office she holds and report the contribution on the appropriate campaign forms.  Currently, in these circumstances, there are no limits on the amount that can be given as a campaign contribution to a legislator.  If the donations are a gift, the Caucus member who controls the spending of the funds must report the gift on her statement of economic interests if the gift, when added to all other gifts given to her by the same person in the same calendar year, aggregates to $50 or more in value.  The current gift limit from a single source is $270 per calendar year.  In addition, a lobbyist or lobbying firm is prohibited from making a gift to a legislator in excess of $10 per month.


2.  The Caucus' fundraising need not be attached to a specific event.  However, if the fundraising is attached to a specific event, then the nature of the event and the manner in which the funds were donated will dictate whether each donation therefor is a contribution or gift.


3.  Donations to the Caucus which are contributions must be deposited into the controlling member's campaign account for the legislative office she holds and reported on Schedule A of Form 490.  Donations to the Caucus which are reportable gifts need not be deposited into any particular account, but must be reported by the controlling member on her annual statement of economic interests.


4.  There is no particular time factor which governs Caucus fundraising, except that donations which are gifts cannot exceed $270 from a single source in a calendar year and $10 from a lobbyist or lobbying firm in a calendar month.


5.  To the extent that Caucus funds are contributions to the controlling member and deposited into her campaign account, the "personal use" law governs the permissible expenditures of these funds.  Although there are specific provisions for specific types of expenditures under the "personal use" law, the general rule is that an expenditure of campaign funds:  (1) must be reasonably related to a political, legislative or governmental purpose if it does not confer a personal benefit of $100 or more on the person making the expenditure; or (2) if the expenditure confers a personal benefit of $100 or more on the person making it, the expenditure must be directly related to a political, legislative or governmental purpose.  To be permissible, a gift of campaign funds or a gift purchased with campaign funds must be directly related to a political, legislative or governmental purpose.

FACTS


The Women Legislators' Caucus (the "Caucus") is a bipartisan organization comprised of the female Senators and Assemblymembers of the California Legislature.  The Caucus meets monthly to hold meetings, endorse bills and promote issues of importance to women and families.  The apparent role of the Caucus is that of educator and advocate with respect to important family issues.  The Women's Caucus has, among other things, backed and passed bills relating to child support, breast cancer, divorce and domestic violence.  The Caucus also serves as a liaison between the Legislature and women's organizations.


You are the current chairperson of the Caucus and Assemblywoman Betty Karnette is the vice-chairperson.

ANALYSIS


Normally, when a payment is made to a legislator and the legislator does not provide something of equal value in exchange, it is considered to be either a political contribution or a gift to that legislator.  (See Sections 82015 and 82028.)


Such a payment is a contribution if it is made for a political purpose.  (Section 82015; Regulation 18215.)  Otherwise, the payment is normally considered to be a gift.  (Section 82028.)  


A candidate "receives" a contribution when the candidate, or an agent of the candidate, obtains possession or control of the contribution.  (Regulation 18421.1(c).)  Likewise, a public official "receives" a gift when the official exercises direction or control over the gift.  (Regulation 18941(b).)  Thus, the Caucus member who receives control over a donation to the Caucus will be deemed to be the recipient of a contribution or gift once she obtains control of the donation.


Whether a donation to the Caucus constitutes a contribution or gift depends on the purpose for which it was given.  A payment made for a political purpose is deemed to be a contribution.  (Section 82015.)  Regulation 18215(a)(2)(A) states that a payment is made for political purposes, and is thus a contribution, if it is received by a candidate, "unless it is clear from the surrounding circumstances that the payment was received or made at his or her behest for personal purposes unrelated to his or her candidacy or status as an officeholder."  The Caucus endorses bills and promotes issues of importance to women and families.  As such, a donation made to the Caucus for the purpose of assisting it in achieving these goals would be related to the members' status as officeholders and thus be contributions.  The Caucus member who controls such a donation will therefore receive a contribution.


When a legislator receives a monetary contribution, she must deposit it into the campaign account for the office she currently holds.  (Section 85201(c).)  These contributions, as well as non-monetary contributions must be reported by the legislator on her Form 490.  Currently, there are no contribution limits applicable to these types of contributions.


In the event a donation to the Caucus is a gift, meaning that it was given for the personal benefit of the Caucus member who controls the donation, then it is regulated in several ways under the Act.  Gifts of $250 or more may create a conflict of interest for the legislator and require her to disqualify herself when participating in governmental decisions which financially affect the donor of the gift.  (Sections 87100-87103.)  Gifts from individual lobbyists or lobbying firms may not exceed $10 in a calendar month.  (Sections 86203 and 86204.)  Gifts totalling $50 or more from a single source in a calendar year must be reported on a legislator's statement of economic interests.  (Section 87200.)  Finally, gifts from a single source cannot exceed $270 in a calendar year unless an exception to the gift limits applies.


In addition to your general questions concerning the Act's treatment of donations to the Caucus, you ask several specific questions regarding donations.  These questions are set forth and addressed below:


\  Must the Caucus' fundraising be attached to a specific event?


The Caucus' fundraising need not be attached to specific events.  In fact, if the fundraising is attached to a specific event, it may increase the likelihood that the donations are gifts and not contributions.  For example, if the Caucus solicits donations for a dinner which will be attended by specified public officials and the donors specify that the funds are for the food and drink to be provided for those officials, the donors may be making a gift to those officials of the value of food and drink they receive.  (See Regulation 18945(a)(1).)


\  How should funds raised by the Caucus be reported?


As stated above, donations to the Caucus which are contributions must be deposited into the controlling member's campaign account for the legislative office she holds and reported on Schedule A of Form 490


Donations to the Caucus which are reportable gifts need not be deposited into any particular account but must be reported by the controlling member on her annual statement of economic interests.


\  Is there a time factor to be considered when the Caucus conducts fundraising?


There is no particular time factor which governs Caucus fundraising, except that donations which are gifts cannot exceed $270 from a single source in a calendar year (Section 89504) and $10 from a lobbyist or lobbying firm in a calendar month (Sections 86203 and 86204).


\  Are there limitations or restrictions on how Caucus funds may be spent?


To the extent that Caucus funds are contributions to the controlling member and deposited into her campaign account, the "personal use" law governs the permissible expenditures of these funds.  (See Sections 89510-89519.)  Although there are specific provisions for specific types of expenditures under the "personal use" law, the general rule is that an expenditure of campaign funds:  (1) must be reasonably related to a political, legislative or governmental purpose if it does not confer a personal benefit of $100 or more on the person making the expenditure; or (2) if the expenditure confers a personal benefit of $100 or more on the person making it, the expenditure must be directly related to a political, legislative or governmental purpose.  (Section 89512.)  To be permissible, a gift of campaign funds or a gift purchased with campaign funds must be directly related to a political, legislative or governmental purpose.  (Section 89513(f)(1).)


Should you have any questions, please call our legal division at 916/322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Scott Hallabrin





Assistant General Counsel
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