




September 28, 1994

Honorable Toni I. Gallagher

Councilmember

City of Dana Point 

34365 Dana Strand Road #3

Dana Point, CA  92629






Re:
Your Request for Informal Assistance


Our File No. I-94-279

Dear Councilmember Gallagher:


This is in response to your letter requesting advice regarding your responsibilities as a member of the Dana Point City Council under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

A.  Headlands Specific Plan


1.  Assuming that you have a conflict of interest under the Act with regard to land use decisions that affect the Headlands Specific Plan Area, to what extent may you participate in such decisions before the city council?


2.  To what extent may you participate in informal discussions about the Headlands Specific Plan Area, if a member of the public addresses that topic at a council meeting?


3.  If you have a conflict of interest by virtue of your property, may you seek advice or information from the city attorney regarding the Headlands Specific Plan?


4.  Does the Act restrict your spouse's involvement in the campaign regarding the referendum on the November ballot concerning the Headlands Specific Plan?


5.  Does the Act restrict your involvement in the campaign regarding a referendum on the November ballot concerning the Headlands Specific Plan, including:



a.  Communicating with the press (including letters to the editor) and public.


b.  Speaking at referendum meetings.


c.  Fundraising for the referendum; signing ballot arguments; involvement with the "No" committee.

B.  Solag Disposal Waste Co.


1.  Should income owed by Solag Disposal Waste Co. to your business be disclosed on your assuming office statement?


2.  If the city's contract with Solag Disposal Waste Co. is considered, may you participate in the decision?

CONCLUSIONS

A.  Headlands Specific Plan


1 and 2.  You are prohibited from participating or influencing the decision in city council meetings no matter how the issue is raised.  Moreover, you may not contact any members or employees of the city to influence the decision.


However, as noted above you may (1) talk to the press and public outside of the meeting, and you may (2) address the city council with respect to your personal interests in the meeting.  However, where the latter exception does apply, your comments must be limited to your personal interests, and care should be taken to clarify that you are not acting in any official capacity.  Thus, the exception would not permit you to appear before the city council to represent any other person's interests or the interests of any group.


3.  The Act would not prohibit you from obtaining information otherwise available to the public.  However, other contacts regarding a decision in which you have a conflict of interest may be considered "influencing" the decision.  


4.  Your spouse may participate freely in the referendum so long as he is not acting as your agent.


5.  The Act does not prevent your communication with the public or press (including letters to the editor) regarding a matter for which you have a conflict of interest.  Consequently, even though you may not vote on issues relating to the Headlands Specific Plan, nor may you influence city councilmembers or staff, you may campaign on behalf of the referendum.  Thus, you are also permitted to speak at public meetings on the subject and forums so long as councilmembers and city staff are not present.  In addition, you may sign ballot arguments in favor of the referendum, and send out mailings concerning its passage.


However, the committee may be considered your controlled committee under some circumstances, as discussed below.

B.  Solag Disposal Waste Co.


1.  Both income and loans must be disclosed on your assuming office statement.  However, with respect to income to a business entity, you need only disclose the source if the amount paid and loaned over the past 12 months is $10,000 or more.  Since this is not the case, Solag would not be disclosed.


2.  If the amount owed to you by Solag and the amount paid to you over the past 12 months exceeds $250, you are prohibited from participating in decisions that affect Solag.  Thus, you have a conflict of interest in the contract decision.

FACTS


You own a condominium in a four-unit complex on Dana Strand Road.  Your real property is located within 300 feet of the Headlands Specific Plan Area, a 121 acre area of currently undeveloped land.  In addition, you and your spouse jointly own and operate an alarm business from the condominium.


In June 1994, you were elected to the Dana Point City Council.  The city will be considering a variety of issues related to the future use of the Headlands area.  These decisions include zoning and land use within the area, and consideration of permits and environmental impact reports. 


The previous city council adopted the Headlands Specific Plan.  However, that specific plan decision is the subject of a referendum measure on the November 1994 ballot and could be reversed by the voters.


In addition, you have asked about your responsibilities with respect to decisions that may affect Solag Disposal Waste Co. ("Solag").  You stated that Solag contracts with the City of Dana Point to provide trash collection services.  Issues concerning the costs for services under the contract will be brought to the city council in the future when the city renegotiates the contract.


Solag is a client of your alarm business.  You stated that your business installed an alarm system in Solag's administrative offices and currently contracts with Solag to provide monitoring services.  You stated that Solag is being charged $23 per month for monitoring, but has not paid any of the monitoring fees since March 5, 1993.  You stated your business has not received any payments from Solag in the past 12 months.  

ANALYSIS

Conflicts of Interest

I.  Economic Interests


As we discussed in our prior letter, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using the official's position to influence any decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of the official's immediate family, or on any economic interest of the official.  


You have a variety of interests that may be affected by city council decisions.  

