




October 7, 1994

Frank Cady

Lassen County Counsel

Kellison and Cady

60 South Lassen Street

P.O. Box 1238

Susanville, CA  96130






Re:
Your Request for Advice 


Our File No. A-94-294

Dear Mr. Cady:


This is in response to your letter requesting advice on behalf of Lassen County Supervisor Lyle Lough regarding his responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Mr. Lough participate in decisions that materially affect Joe Vicondoa, when Mr. Vicondoa has hired Mr. Lough to perform water and soil testing in the past 12 months?

CONCLUSION


According to your facts, Mr. Vicondoa is a source of income to the supervisor with respect to the services Mr. Lough performs for the clients of Mr. Vicondoa's Century 21 business.  Thus, Mr. Lough may not participate in any decision that will materially affect Mr. Vicondoa or his business.

FACTS


Mr. Lough is a member of the Lassen County Board of Supervisors, and in his private capacity, provides water and soil testing services.  According to the facts you provided, Mr. Joe Vicondoa and his Century 21 business frequently hires Mr. Lough to perform services in connection with client transactions.  You stated on September 30, 1994, that Mr. Vicondoa has retained Mr. Lough on 40 percent of the occasions, and that agents working within Mr. Vicondoa agency have retained Mr. Lough the remainder of the time.   Mr. Lough has received in excess of $250 for these services in the past 12 months.  Normally Mr. Lough is paid from funds provided by the client.


Mr. Vicondoa has requested the rezoning (and accompanying general plan amendment) of property he owns.  Mr. Lough has asked whether he has a conflict of interest in decisions affecting Mr. Vicondoa.

ANALYSIS


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(c) Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


Thus, Mr. Lough would have an economic interest in any person or business entity that provided or promised Mr. Lough $250 or more in the 12 months preceding a decision.


You have asked whether Mr. Vicondoa is considered a source of income to the supervisor despite the fact that Mr. Lough is actually paid from funds provided by the client.  The Commission has developed special rules regarding the attribution of income, depending on the facts and circumstances surrounding the payment.


For example, the general rule with respect to an official's income as a subcontractor is that the contractor is a source of income to the subcontractor, even though the subcontractor is paid with funds from the contractor's client.  This is because the contractor independently makes the decision to hire the official and is not directed by the client to hire the official.  (Harron Advice Letter, No. I-86-027; Schectman Advice Letter, 

No. A-87-031.)  


Mr. Lough's situation is similar to that of a subcontractor relationship.  According to your facts, (1) Mr. Vicondoa (or his agents) independently initiated the various financial relationships with Mr. Lough; (2) Mr. Vicondoa had the discretion to hire Mr. Lough or some other soil and water tester; and (3) presumably Mr. Vicondoa provides any direction where necessary.  Thus, Mr. Vicondoa would be considered a source of income.  

Foreseeability and Materiality


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required. However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


In addition, the foreseeable effect on your source of income must also be material to require disqualification.  The Commission has adopted differing guidelines to determine whether an effect is material, depending on the specific circumstances of each decision.  For example, where the source of income is directly before the board of supervisors, as an applicant or the subject of the decision, Regulation 18702.1(a) provides that the effect of the decision on a source of income is deemed material and disqualification is required.  (Combs Advice Letter, No. A-89-177.)


A source of income is directly before the board of supervisors when the source initiates the proceeding by filing an application, claim, appeal, or similar request, is a named party in the proceeding, or the decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity. (Regulation 18702.1(b).)  


Thus, since Mr. Vicondoa is directly involved in the rezoning and general plan amendment decisions, Mr. Lough may not participate.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

