SUPERSEDED BY 18702.1 (a)(4)
November 9, 1994

Evet Abt

Chief Deputy City Attorney

City of San Jose

151 West Mission Street

San Jose, CA  95110

Re:
Your Request for Advice

Our File No. A‑94‑313

Dear Ms. Abt:

This is in response to your letter requesting advice on behalf of San Jose Airport Commissioner John Blair regarding his responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS

1.  May Commissioner Blair participate in the San Jose Airport Commission's consideration of changes to the rates charged for airplane spaces at the San Jose International Airport?

2.  May Commissioner Blair participate in the San Jose Airport Commission's consideration of a new Airport Master Plan for the San Jose International Airport which may require the relocation of the commissioner's airplane?

3.  Is Commissioner Blair required to disqualify himself from decisions affecting the Coalition for Responsible Airport Management and Policy if Commissioner Blair is a member of the coalition's board or directors?

CONCLUSIONS

1. 
Since it is foreseeable that the increase in the fee will remain beyond the 12 months of the budget and will effect Commissioner Blair by $250, he may not participate in the decision.  

2.  At this time, any potential increase or decrease in the fees paid by the commissioner to park his airplane at the airport caused by the master plan decision is speculative.  Consequently, the commissioner may participate in the master plan decisions.  However, as the proceedings progress and the effects of the decisions on the commissioner become more concrete, you should reevaluate the situation to see if the commissioner has a conflict of interest in the decision.

3.  Since Commissioner Blair only receives reimbursement for meals when he is on business for the Coalition for Responsible Airport Management and Policy, the coalition is not considered a source of income to the commissioner.

FACTS

Commissioner Blair was recently appointed to the San Jose Airport Commission.  Members of the San Jose Airport Commission are appointed by the city council and make recommendations to the city regarding policy matters affecting the airport.  In our telephone conversation of July 30, 1991, in connection with a prior request for advice pertaining to the airport commission, you stated that the members of the Airport Commission were currently designated in your conflict of interest code.  

In his private capacity, Commissioner Blair is on the board of directors of a nonprofit organization, the Coalition for Responsible Airport Management and Policy (CRAMP).  In this position, the commissioner receives no salary, however, he does receive reimbursement for meals when he attends events or meets with other public officials on behalf of CRAMP.  

Commissioner Blair is also a part‑owner of an airplane housed at the San Jose International Airport.  You stated that the commissioner is a private pilot who owns an airplane for personal use with four other individuals.  The five individuals each own a pro rata share of the aircraft and each pays a fixed monthly fee (approximately $60 each per month) into the partnership to cover the costs of owning, maintaining, and storing the aircraft.  The partnership pays a $195 monthly fee to park the airplane at the airport.  The agreement is on a month‑to‑month basis.  The partnership is controlled by a majority of the partners.  

You also stated that the aircraft is not owned or operated for profit‑making purposes, however, any of the partners may use the airplane for any purpose, including in relation to their personal business.  

You are specifically concerned about two series of decisions:

o  General Aviation Rate and Budget Issues:  Each year, fees and charges imposed by the airport are reviewed in conjunction with the city budget.  Over the past three years, the airport general aviation fees imposed on Commissioner Blair's airplane went up $42 per month.  You have asked whether the commissioner may participate in the commissions consideration of the next adjustment to the fees.

o  Airport Master Plan:  The city is currently considering  an update to the Airport Master Plan.  One alternative proposal they will be considering would permit the construction of two full length runways at the airport.  The new runways would require the relocation of airplanes sheltered in the area, including Commissioner Blair's airplane.  It is possible that the airplanes would be relocated at the airport, possibly in similar spaces, or in more expensive lots.  It may also be necessary to relocate the airplanes at another airport with different charges for spaces (possibly less than that paid currently by the commissioner).  Depending on where the planes are relocated there may be a fee increase.  However, the actual result is impossible to predict.

ANALYSIS

Conflicts of Interest

Section 87100 prohibits Commissioner Blair from making, participating in making, or otherwise using his official position to influence any governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on the commissioner or a member of his immediate family or any of the following:

(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

1.  The Partnership

Pursuant to Section 87103(a) and (d), a public official will have an economic interest in a business entity either by having an investment in the business worth $1,000 or more, or by being a director, officer, partner, trustee, employee of the business entity, or holding any position of management.  Clearly, Commissioner Blair is a partner in the ownership of the airplane.

However, Section 82005 of the Act defines a "business entity" as any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  Under your facts, the partnership does not operate for profit.  Thus, the partnership would not be an economic interest pursuant to Section 87103(a) or (d).

2.  The Airport Parking Space

The commissioner will also have an economic interest in real property in which he has a direct or indirect interest worth $1,000 or more.  However, while Section 82033 defines an "interest in real property" to include a leasehold interest if the fair market value of the interest is $1,000 or more, Regulation 18233 provides that the term "interest in real property" and "leasehold interest" as used in Section 82033 does not include the interest of a tenant in a periodic tenancy of one month or less.  Since the airport space is held by the commissioner pursuant to a month‑to‑month agreement, it would not be considered a real property interest pursuant to Section 87103(b).

3.  Payments from CRAMP

As noted above, a business entity means an organization operated for profit.  Thus, a nonprofit entity would not be an economic interest pursuant to Section 87103(d).  

A nonprofit entity may still be a "source of income" as set forth in Section 87103(c) and Section 82030.  However, Section 82030(b)(2) provides that "income" does not include:

Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide educational, academic, or charitable organization.

Emphasis added.

You indicated that the commissioner receives no salary, but does receive reimbursement for meals when he attends events or meets with other public officials on behalf of CRAMP.  You also stated that CRAMP is a bona fide nonprofit organization formed pursuant to Internal Revenue Code Section 501(c)(3).   Since CRAMP is a nonprofit organization, the payments in question would be per diem from a bona fide educational, academic, or charitable organization and exempt from the definition of "income" pursuant to the exception in Section 82030(b)(2).

4.  Immediate Effects on Commissioner Blair

Regulation 18702.1(a)(4) provides an alternate standard of materiality where none of the other provisions of Regulation 18702.1(a) apply.  Regulation 18702.1(a)(4) provides that the effect of a decision is material if:

The decision will result in the personal expenses, income, assets (other than interests in real property), or liabilities of the official or his or her immediate family increasing or decreasing by at least $250.

o  General Aviation Rate and Budget Issues:  According to your facts, the commissioner owns a one‑fifth interest in his airplane and is subject to one‑fifth of the expenses associated with the airplane.  Consequently, a decision to increase the rental fee would affect Commissioner Blair materially if his share of the increase will aggregate to be more than $250.  (See e.g., Hirsch Advice Letter, No. A‑94‑008.)  

It appears from your facts that it is foreseeable that the fee set in the budget will remain for more than 12 months, absent a future action to change the fee.  You have not provided facts to indicate that the fee will return to its present level in the future.  Consequently, since the increase in the fee will foreseeably affect Commissioner Blair by $250 or more, he may not participate in the decision.  

o  Airport Master Plan:  With respect to the Master Plan Update, choosing to place the new runway through Commissioner Blair's existing airplane space would have foreseeable effects on the commissioner's expenses, income, assets, or liabilities in that he will be subject to (1) relocation costs, and (2) possibly different fees (either increased or decreased) at the new lot.  You stated that if that alternative is selected it is certain that Commissioner Blair's airplane would have to be relocated, although it is not clear at this time where the airplane would be relocated or what the costs of the relocation and new space would be.  

According to your facts, any increase or decrease in fees paid to park the commissioner's airplane at the airport caused by the master plan decision is speculative at this time.   Consequently, the commissioner may participate in the master plan decisions.  However, as the proceedings progress and the effects of the decisions on the commissioner become more concrete, you should reevaluate the situation to see if the commissioner has a conflict of interest in the decision.

"Public Generally" Exception

Regulation 18703 provides an exception to the conflict‑of‑interest provisions of the Act if the effect on the official's interest is not distinguishable from the effect on the public generally.  Regulation 18703(b)(1) provides that the "public generally" exception applies if a decision will affect, in substantially the same manner, the official and any of the following:

1.  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents.

2.  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents.

3.  Fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.

4.  Five thousand individuals who are residents of the jurisdiction.

In addition, the "public generally" exception applies if:

The decision is to establish or adjust assessments, taxes, fees, charges, or rates or other similar decisions which are applied on a proportional basis on the official or the official's economic interest and on a significant segment of the jurisdiction....

The San Jose Airport Commission is a city agency and it's members are included in the city's conflict of interest code.  Thus, the jurisdiction of the commission is the entire city.  It would not appear that the effect on Commissioner Blair would be substantially the same as the effect on a significant segment of the jurisdiction.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Steven G. Churchwell

General Counsel    

