




November 8, 1994

Tom Rankin

California Labor Federation, AFL-CIO

417 Montgomery Street, Suite 300

San Francisco, CA  94104

Gerald O'Hara

California Teamsters Public Affairs Council

1400 K Street, Suite 302

Sacramento, CA 95814







Re:
Your Requests for Advice


Our File Nos. A-94-310


and A-94-315

Dear Mr. Rankin and Mr. O'Hara:


This is in response to your letters requesting advice regarding your responsibilities as members of the Commission on Health and Safety and Workers' Compensation under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Does your employment with either the California Labor Federation (the "AFL-CIO") or the California Teamsters Public Affairs Council (the "Council") create a conflict of interest with respect to decisions of the Commission on Health and Safety and Workers' Compensation concerning the funding of grant applications submitted by your employer, unions or similar entities affiliated with your employer, AFL-CIO or Council employers, and unions not currently affiliated with your employer?

CONCLUSION


You may have a conflict of interest in any decision of the Commission on Health and Safety and Workers' Compensation regarding a grant application of your employer, or applications jointly submitted with another entity.  You will not have a conflict of interest in any decision involving a grant application of an affiliated union or other affiliated entity, any AFL-CIO or Council employer, or any nonaffiliated union, unless there is a nexus between the purpose for which you receive income and the decision regarding the grant application.


If the decision involves an application of your employer, or if there is a nexus between the purpose for which you receive your income and the decision, you may still not have a conflict under the Act if the decision affects a significant segment of organized labor in the same manner as it affects your financial interest.  This would be the case where an application submitted by your employer would affect ten percent of organized labor, or an application submitted by another entity affects ten percent of all unions or organized labor.

FACTS


You are both members of the Commission on Health and Safety and Workers' Compensation, which was established pursuant to California Labor Code, Sections 75-78.  You were both appointed to the Commission to represent organized labor. 


The Commission on Health and Safety and Workers' Compensation dispenses grants to unions, employers, associations of unions, associations of employers, and joint labor-management groups.  The grants are dispensed to provide funding to applicants who have identified areas within existing injury and illness prevention programs which warrant intensified training and education or research, or which present alternative methods for reducing injuries and illnesses.
The grants cannot be used to subsidize the regular ongoing activities of the grantee.  The maximum award that can be given is $75,000.


You are employed by either the AFL-CIO or the Council; both nonprofit organizations representing the interests of workers in the State of California.  Summarized below are your primary responsibilities and union structure.


Tom Rankin:  You are a lobbyist and research director of the AFL-CIO.  You are responsible for the implementation of the

AFL-CIO's legislative program.  As part of your employment, you may be required to coordinate your legislative efforts with affiliated unions.  However, generally, your advocacy for specific legislation is limited to AFL-CIO efforts.  You serve under the general direction of the AFL-CIO's Executive Council, specifically the Secretary-Treasurer.  


The AFL-CIO is a voluntary association funded by a per-capita payment of 30\ per month of the full paid-up membership of affiliated unions.  From these payments, 25\ accrue to a general fund which is administered by the AFL-CIO's executive council.

Your salary is funded from the general fund.   


According to the AFL-CIO's constitution, the following organizations may affiliate with the AFL-CIO: (1) local unions chartered directly or indirectly by the AFL-CIO;  (2) central labor bodies and other bodies chartered by the AFL-CIO or departments of the AFL-CIO; (3) councils and joint boards chartered by National or International Unions affiliated with the AFL-CIO; (4) other subordinate bodies such as the AFL-CIO's Executive Council; and (5) union retiree groups.


Gerald O'Hara:  You are a lobbyist and Director of the Teamsters.  You represent the interests of the Teamsters before the state legislature and state agencies.  You receive a salary from the Teamsters Public Affairs Council.  The Public Affairs Council is funded by the Joint Councils of Teamsters, which are funded by the individual Teamster unions.

ANALYSIS

I.
Economic Interests


Section 87100 provides that no public official at any level of state or local government shall make, participate in making, or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.
 As members of the Commission on Health and Safety and Workers' Compensation you are public officials under the Act.  (Section 82048.)


A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family, or on  

any source of income aggregating $250 provided to, received by, or promised to the official within 12 months prior to the time when the decision is made.  (Section 87103(c).)


Pursuant to Section 87103(c), you each have an economic interest in your nonprofit employer.  Under the facts presented, the only source of income to you is your employer, not affiliated entities. 


Mr. Rankin's salary is funded from per-capita payments by affiliated unions which accrue to a general fund.  The affiliates do not control the AFL-CIO's employment relationship.  Generally, we will not "pierce" through an association that is a source of income to an official, to attribute the income to the individual members of the association, where the members do not control the employment relationship between the official and the association.  (Abt Advice Letter, No. A-91-361; Nawi Advice Letter, 

No. A-84-013.)


With respect to Mr. O'Hara, the Council is funded by the Teamster Joint Councils, which are in turn funded by the individual unions.
The Commission has similarly interpreted the Act not to require that the income an individual receives from a nonprofit organization, such as the Council, be traced back to the nonprofit's contributors.  (Libow Advice Letter, No. A-93-047; Herkert Advice Letter, No. I-87-319; Best Advice Letter,

No. A-81-032.)


A.
Foreseeablity


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.) 


It is reasonably foreseeable that a grant to the AFL-CIO or the Council will financially affect that organization.  Even though the money is earmarked for new activities in compliance with the grant rules, and cannot be used for any present activities of the AFL-CIO or the Council, including payment of your salaries, it is still substantially likely that a grant will financially affect your organizations by allowing them to undertake worker safety and health activities which they could not otherwise do.


B.
Materiality


A decision concerning a grant application before the Commission may affect the AFL-CIO or the Council directly or indirectly.  (Regulations 18702.1 - 18702.5.)


1.
Direct Effects


Under your facts, a direct effect may occur as discussed below.


a.  Where the AFL-CIO or the Council is directly before the Commission on Health and Safety and Workers' Compensation, as a grant applicant or the subject of the decision.  (Regulation 18702.1(a).)  If this is the case, the effect of the decision on your employer is deemed to be material and disqualification is required.  Thus, neither one of you can participate in or influence any decision in which your employer is directly involved, unless the "public generally" exception, as discussed below, applies. 


b.  In addition, Regulation 18702.1 also provides that an official's interests are deemed to be directly involved in a decision and disqualification is required where there is a "nexus" between the purpose for which an official receives income and a governmental decision.


A "nexus" exists if the official receives income in his or her private capacity to achieve a goal or purpose which would be achieved, defeated, aided, or hindered by the governmental decision.  In other words, the official may not accomplish in his or her public capacity what the official is paid to accomplish in his or her private capacity.  (Regulation 18702.1(d).)


For example, in the Best Advice Letter, supra, we stated:


The underlying rationale for the "nexus" test is that when a connection exists between a person's job and his or her role as a public official, there is a presumption that the value of the employee's services to the employer is based at least in part on the fact that the employee is a public official.  If an employee is being paid to do something similar to what she does as a public official, we presume that the employer is getting something of value from the situation.  There is an inherent appearance of conflict as well as an actual conflict when an official is being paid to promote or represent certain positions, on the one hand, and on the other, she is being called on to determine public policies and positions in the same area.


Therefore, if either of you receive income in your capacity as an employee for the purpose of advancing the interests of worker safety of any affiliated union, and that union submits a grant application, a nexus would exist between your source of income and the decision before your agency.  (Also, see, for example, Scheidig Advice Letter, No. A-82-212; Cornelius Advice Letter, No. A-82-104; Gunther Advice Letter, No. A-82-055.)  Under those facts, the AFL-CIO or the Council would be deemed to be directly affected, and you would be disqualified from participating in decisions concerning the grant application, unless the "public generally" exception, as discussed below, applies.

