




November 8, 1994

Scott Howard

City Attorney

City of Glendale

613 E. Broadway, Suite 220

Glendale, CA  91206-4394






Re:  Your Request for Advice







Our File No. A-94-329

Dear Mr. Howard:


This letter is in response to your request for advice regarding the duties and responsibilities of City of Glendale Councilmember Larry Zarian under the conflict-of-interest provisions of the Political Reform Act (the "Act"). 

QUESTION


May Councilmember Zarian participate in decisions regarding  a proposed city ordinance which would affect billiard and arcade establishments?

CONCLUSION


Under the provisions of the Act, Councilmember Zarian must disqualify himself from participating in decisions regarding the proposed city ordinance, unless the decisions will not have a reasonably foreseeable and material financial effect on his real property, business interests, or sources of income.

FACTS


Larry Zarian is a member of the City of Glendale City Council.
Councilmember Zarian owns a commercial parcel of property in the City of Glendale which is currently in a C-3 commercial zone.  The property is leased to an individual who operates, under a conditional use permit, a billiard and arcade establishment.  Councilmember Zarian's lease with the tenant is for a seven year term.  There are currently three years remaining on the lease, plus a tenant exercisable five year renewal option.  The lease terms include a flat rate, plus a CPI escalator.  The option provision permits renegotiation of the lease rate.


The city is currently considering a proposed ordinance applicable to C-3 properties which are billiard or arcade establishments.  The proposed amendments are summarized below:


(1)
Existing billiard establishments are required to obtain a conditional use permit within two years, and new establishments, immediately.


(2)  In all zones, billiard establishments would no longer be permitted within 700 feet of any real estate parcel boundary containing any elementary school, or junior high school having a student enrollment of at lease twenty-five.  The restriction does not apply if a school subsequently locates within 700 feet of the establishment, or if a school is currently within the 700-foot radius.


(3)
Arcade establishments within the Central Business District (CBD) Zone shall be relocated or phased out of the CBD zone, no later than January 1, 2002.


(4)  No arcade establishments shall be permitted within 700 feet of another arcade establishment or billiard establishment.  The limitation, however, does not apply to arcade or billiard establishments which currently exist. 


Under provisions of an existing ordinance, no new conditional use permit will be needed by Councilmember Zarian, or his lessee, for the operation of the billiard or arcade establishment under the new ordinance, until the preexisting conditional use permit expires as part of the normal expiration/renewal process.


There are two arcade establishments within the CBD zone which will be phased out as a result of the proposed amendment. Councilmember Zarian's C-3 zoned property, including the arcade establishment which is not subject to extinguishment, is approximately one-half mile from the nearest boundary of the CBD zone, and approximately one and one-half miles from the nearest existing arcade establishment in that zone.


Based on discussions with real estate professionals, it is their professional opinion that a 700 foot restriction on the location of the arcade and billiard establishment is of no economic consequence to Councilmember Zarian's property or the tenants.

ANALYSIS


The conflict-of-interest provisions of the Act prohibit public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  (Section 87100.)  As a city councilmember, Councilmember Zarian is a public official.  (Section 82048.) 


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of his or her immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  






Section 87103(a) - (d).


Councilmember Zarian's commercial property constitutes an interest in real property.  For purposes of our discussion, we assume that this interest in real property is worth at least $1,000.  (Section 87103(b).)  In addition, presumably, his tenants are sources of income to him in excess of $250 in a twelve-month period.  (Section 87103(c).)  Finally, it appears he has an economic interest in a business entity within the meaning of Sections 87103(a) and (d).  Consequently, the councilmember must disqualify himself from participating in decisions regarding the proposed ordinance if such decisions will have a foreseeable and material financial effect upon any of these economic interests, unless the effect on his interests is indistinguishable from the effect of the ordinance on the public generally.  

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It is foreseeable that the proposed ordinance may have a financial effect on Councilmember Zarian's property because it will impose greater burdens on property owners and tenants affected by the ordinance, including properties in the C-3 zone.  For example, upon expiration of the lease term, Councilmember Zarian, or his lessee, will have to obtain a conditional use permit under the requirements of the new ordinance.  Thus, the effect of the proposed amendment upon Councilmember Zarian's economic interests is reasonably foreseeable.  If the effect is material, the councilmember may not participate in decisions regarding the proposed amendments.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's financial interest in a decision is "material" as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  If the official's interest is indirectly involved, then the applicable regulations are Regulations 18702.2 - 18702.6.


1.
Real Property 


Pursuant to Regulation 18702.1(a)(3), an official's interest in real property is directly involved in the decision if:


(A)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local

governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;


(B)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;





Regulation 18702.1(a)(3)(A) and (B).


Councilmember Zarian's property is directly involved in decisions which pertain to zoning and land use entitlements.  Therefore, he must disqualify himself from participating in decisions related to the proposed amendments if these decisions will have any financial effect upon his property.  


According to your facts, it is the professional opinion of real estate professionals that a 700 foot restriction concerning the proximity of an arcade and billiard establishment to schools is of no economic consequence to Councilmember Zarian's property or the tenants.  However, as part of your determination of whether there is an economic effect on the real property, you must also consider the effect of the other amendments contemplated, such as the effect on the value of the property resulting from the extinguishment of the arcade establishments in the CBD zone and the effect of the decisions pertaining to conditional use permits.


Assuming that the real estate appraisers are qualified to determine the values of the real property in issue and determine

that the decisions to be made will have no material financial effect on the official's real property interests, the appraisers' 

determinations and Councilmember Zarian's conclusions based thereon will be considered to be a good faith effort to assess the materiality of the pending decisions on the official's real property interests.  (Stone Advice Letter, No. A-92-133a.)  However, if it is determined that there is any effect on the official's real property resulting from any of the decisions, he must disqualify himself from participating in the decisions.  


2.
Business and Tenants

