

November 23, 1994

John L. Myers

102 River Drive

King City, California  93930



Re:  Your Request for Advice




Our File No. A-94-331

Dear Mr. Myers:



You have requested advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act")  as they pertain to your position as a member of the Board of Directors of the Monterey Bay Unified Air Pollution Control District ("MBUAPCD").  Our advice is based upon the facts provided in your letters of October 6, 1994, and October 21, 1994, and our telephone conversation on October 18, 1994.  Additional information was also forwarded on November 8, 1994, by David Schott, the District Counsel for MBUAPCD.

QUESTION


May you participate in the MBUAPCD board decision regarding modifications to district Rule 1003, since it may indirectly affect KCAC, Inc., a company from which you recently retired?

CONCLUSION


We do not have enough information to give you a definitive answer.  Generally, you may not participate in the decision if the modification of district Rule 1003 will have a material financial effect on KCAC, Inc., which is a source of income to you.

FACTS


You are an appointed director of the Monterey Bay Unified Air Pollution Control District.  You are the director who represents the four southern Monterey county cities of Gonzales, Soledad, Greenfield and King City.


KCAC, Inc. operates an asbestos mining and milling operation; the office is in Monterey County and the mine is in San Benito County.  You retired from KCAC, Inc. ("KCAC") on December 31,1993.  You receive pension retirement benefits from both Union Carbide Corporation (the former owner of KCAC's operations) and from KCAC.  You worked for Union Carbide from 1951 to 1985 and for KCAC from 1985 to December 31, 1993.  You stated that both pension plans are defined benefit pension plans which qualify under Internal Revenue Code Section 401(a).  


As part of your retirement package, you agreed to work as a technical consultant for KCAC for a limited number of hours in 1994 and 1995.  Your retirement package included payment for this consulting work, which was received December 31, 1993.


As the Chairman of the Asbestos Information Association of North America (which is an association of companies that use or produce asbestos), you attend out-of-state meetings three or four times a year.  Since you also represent KCAC at these meetings, you are reimbursed by KCAC for your travel expenses, which include airfare, accommodations and meals.  The last meeting you attended was in September 1994, and your reimbursement from KCAC was in excess of $250.


The Air Toxics "Hot Spots" Information and Assessment Act

(AB 2588) was adopted into state law in September of 1987.  The statute requires affected facilities to:


- inventory air toxics emissions,

- assess the risk to public health from exposure to these emissions, and

- notify the public of any significant health risk associated with toxic emissions from any facility.

- prepare risk reduction audits and plans to meet acceptable risk thresholds as set by the district board.


On November 23, 1994, the MBUAPCD board decision regarding modifications to Rule 1003 will determine if a number of facilities, including KCAC, should be brought back into the 

AB 2588 program.  Inclusion in the program would subject the facilities to the inventory, risk assessment and notification requirement, as well as fees.  KCAC was in the AB 2588 program until February 1994.  When KCAC was taken out of the program, it still paid 1993 fees of over $5,000.  


In your letter, you indicated that if Rule 1003 is adopted

as proposed by staff, KCAC may be required to perform a risk assessment, as well as other associated obligations. 

Mr. Richard A. Vance, President of KCAC, has estimated that the risk assessment would cost at least $25,000.


Mr. Schott has also provided information on the financial impact on KCAC if it is brought back into the program.  The MBUAPCD staff estimates that the 1994 fees will cost approximately $5,000.  KCAC may also be required to update their inventory and to do a risk assessment for both the mine and the mill.  Staff estimates that this will cost approximately $10,000 to $20,000.  

ANALYSIS


Section 87100 prohibits a public official from making, participating in making, or using his or her official position to influence a governmental decision in which the official knows or has reason to know the official has a financial interest.  


An official has a financial interest in a governmental

decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial

effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.



(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty

dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  

*****                         

Section 87103(a)-(e).

                                   (Emphasis added.)


You retired from KCAC on December 31, 1993.  Under Section 87103(c), KCAC remains a source of income to you for twelve months, or until December 31, 1994.  


You also receive pension benefits from KCAC.  However, for purposes of the Act, "income" does not include payments received under a defined benefit pension plan qualified under Internal Revenue Code Section 401(a).  (Section 82030(b)(11); Harris Advice Letter, No. A-82-207; Marshall Advice Letter, No. A-85-059.)  You stated that both of your pension plans are defined pension benefit plans under Internal Revenue Code Section 401(a).  Therefore, your retirement payments from KCAC are not a disqualifying economic interest. 


In addition, you stated that you represent KCAC at meetings of the Asbestos Information Association of North America and that KCAC reimburses you for your out-of-state travel expenses.  The most recent trip for which you received reimbursement was in September 1994.  This reimbursement is deemed "income" (Section 82030(a)) and is subject to the reporting and disqualification provisions of the Act.  Any income provided to you within twelve months prior to the time a decision is made is potentially disqualifying.  (Section 87103(c).)


Therefore, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect on KCAC, which is a source of income to you.

Foreseeability


The effects of a decision are reasonably foreseeable if there is a substantial likelihood that they will occur.  To be foreseeable, the effects of a decision must be more than a mere possibility; however, certainty is not required.  (Downey Cares v. Downey Community Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198.)  The Act seeks to prevent more than actual conflicts of interest; it seeks to prevent even the appearance of a possible conflict of interest.  (Witt v. Morrow, supra at 823.)


It is foreseeable that modifications to district Rule 1003 will affect KCAC.  If the effect on KCAC will be material, you may not participate in the decision. 

Materiality


Regulation 18702.2 (copy enclosed) defines when the effect of a decision will have a material financial effect on a business entity which is indirectly involved in a decision.  This regulation establishes dollar thresholds to determine materiality for various size business entities.  Since we do not have any information regarding the financial size of KCAC, it is incumbent upon you to determine which subsection of the regulation applies to KCAC and to determine if the effect of the rule modification will have a material financial effect on KCAC.  If the modification of district Rule 1003 will have a material financial effect on KCAC, you may not participate in the decision. 

 
I trust this answers your question.




Sincerely,

