

December 7, 1994

John Pinches

P.O. Box 423

Laytonville, CA  95454



Re:  Your Request for Informal Assistance




Our File No. I-94-332

Dear Mr. Pinches:


This is in response to your request for advice under the conflict-of-interest provisions of the Political Reform Act. Since you are seeking general information and do not have a specific governmental decision pending before you, your request is considered a request for informal assistance.

QUESTION


As a recently elected member of the Mendocino County Board of Supervisors, how will the Act's conflict-of-interest provisions affect your ability to participate in decisions which may affect your timberland or timber operations?

CONCLUSION


The conflict-of-interest provisions of the Act prohibit you from making, participating in the making, or using your official position to influence a governmental decision if the decision will have a material financial effect on any of your economic interests.  We currently do not have enough information to give you a definitive answer.

FACTS


You have recently been elected to the Mendocino County Board of Supervisors.  You are a timberland owner and also a licensed timber operator.  You are interested in knowing whether your economic interests will prevent you from participating in governmental decisions.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:



(a)  Any business entity in which the public 


official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.




Section 87103


Accordingly, as a member of the Mendocino County Board of Supervisors, you may not make, participate in making, or attempt to use your official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on you, or on a member of your immediate family, or on any of your economic interests specified in Section 87103 above.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular decision.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)

Materiality


The Commission has adopted guidelines to determine whether a financial effect on an economic interest is material, depending on the specific circumstances of the decision.  The applicable standard differs depending on whether an economic interest is directly or indirectly affected by a decision.  


You have not provided us with information concerning your specific economic interests and since you do not have a governmental decision pending before you, we can only provide you with a general guide on the materiality standard.


Where a decision in which you have an economic interest is directly involved in the decision before your agency, the effect of a decision is deemed to be material.  


A person or entity is directly involved in a decision when that person or entity initiates the proceeding by filing an application, claim, appeal or similar request, or is a named party in, or is the subject of the proceeding.  (Regulation 18702.1(b).)


Your interests in real property would be directly involved if your property was the subject of decisions such as zoning or rezoning, annexation, sale, purchase, lease, license, permits, fees, etc.  (Regulation 18702.1(a)(3).)  For example, if you were seeking a permit to increase timber harvest on your property, and that decision, or any part of the decision, would be before the Board of Supervisors, you could not participate in that decision.


Where your economic interests are indirectly involved, the material financial effect on your interests is determined based on the standards set out in Regulations 18702.2 - 18702.6.

a.
Business Entities


Regulation 18702.2 should be applied to determine whether a governmental decision would affect a business owned by you, or a source of income which is a business, such as the sawmill.  This applies regardless of whether a decision has a positive or negative financial effect on your economic interests.


Whether the indirect effect on a business entity is material depends on the financial size of the business entity.  For example, Regulation 18702.2(g) provides that for a relatively small business entity, the indirect effect of a decision is material where:



(1)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or


(2)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or


(3)  The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.


Consequently, if subdivision (g) of Regulation 18702.2 were the appropriate standard, and a county decision concerned a program that will affect the gross revenues of your business, or a business client, by $10,000 or more for a fiscal year, or the value of assets or liabilities by $10,000 or more, you may not participate.  Moreover, if the decision will result in the  business in question incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more, you may not participate.  

b.
Real Property


Regulation 18702.3(c) provides that for decisions which may affect an interest in real property but which do not involve a subject property from which distances can be determined, the effect of a decision is material if the decision will have a reasonably foreseeable financial effect of $10,000 or more on the fair market value of the real property in which the official has an interest or the decision will affect the rental value of the property by $1,000 or more per 12-month period.

"Public Generally" Exception


However, public officials with financial interests that will be materially affected by a decision may participate in the decision if the effect on their interests is not distinguishable from the effect on the public generally.  This exception is factually based and takes several different forms depending on the specific facts involved.


The most common application of the "public generally" exception is to decisions that affect the official's interests in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.) 


An industry, trade or profession may constitute a significant segment of the public generally if that industry, trade or profession is a predominant industry, trade or profession in the official's jurisdiction or in the district represented by the official.


We do not have sufficient facts to determine if the timber industry is a predominant industry in your jurisdiction or in your district.
 This provision was originally adopted to deal with situations where a local economy is based on one industry so that virtually anyone who would serve in office would be drawn from that industry, trade, or profession.  (Blegen Advice Letter,

A-85-176.)  For purposes of determining what is a predominant industry, for example, we have advised that where virtually everyone is employed by the same company or in the same industry, an industry is a predominant industry.  (Holmer Advice Letter,

