

December 23, 1994

David W. McMurtry

Law Offices of de la Vergne 

  & McMurtry

1730 I Street, Suite 260

Sacramento, California  95814-3017



Re:  Your Request for Advice




Our File No. A-94-335

Dear Mr. McMurtry:


We are responding to your request for advice concerning the responsibilities of Town of Loomis Councilmembers W. Bruce Lee and Michael I. Boberg under the conflict-of-interest provisions of the Political Reform Act (the "Act").   


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


May Councilmembers W. Bruce Lee and Michael I. Boberg participate in the following decisions concerning the Turtle Island Project:


1.  Amend the zoning ordinance for the purpose of creating a new "specialty commercial" zoning district;  

2.  Amend the general plan and the town center master plan to designate the 63.1 acre project site for commercial land uses;

3.  Rezone the 63.1 acre project site to place it in the "specialty commercial" zoning district; 

4.  Approve matters related to the physical development of the site;

5.  Approve a development agreement for the project site.

CONCLUSION


Councilmembers Lee and Boberg may participate in the decisions because the decisions will not have a material financial effect on the councilmembers'real property interests.

FACTS


An application has been filed with the Town of Loomis seeking a general plan amendment, a rezoning of property, a development agreement and various related land use entitlements in connection with a proposed 63.1 acre commercial development within the corporate limits of the Town of Loomis.


This proposed commercial project is known as "Turtle Island" and, if approved by the Town, will consist of a mixed use commercial, office and hotel project located immediately adjacent to Interstate 80 on the easterly side of that major freeway, both north and south of Horseshoe Bar Road.  The Turtle Island project, if constructed as proposed, would consist of approximately 500,000 square feet of floor space in various commercial structures that are planned to be built throughout the 63.1 acre site.


Councilmembers Lee and Boberg own properties west of Interstate 80 and which are more than 300 feet and less than 2,500 feet of the exterior boundaries of the 63.1 acre site for the project.  Councilmember Lee's lot is located approximately 1,500 feet from the nearest portion of the project site and is separated from that site by Interstate 80.


Councilmember Boberg owns three parcels of property which are located within 2,500 feet of the project site.  Two of the parcels owned by Councilmember Boberg constitute a single building site and are located on Stone Road immediately adjacent to the Interstate 80 overcrossing of Brace Road.  This building site is located approximately 1,875 feet from the nearest portion of the project site and is separated from that site by Interstate 80.  Councilmember Boberg also owns and resides in a single-family residential structure located within a planned development that is approximately 1,875 feet from the project site.


An appraiser has evaluated the effect of the 63.1 acre project on the properties owned by Councilmembers Lee and Boberg and concluded that the proposed project will have no positive or negative effect on their values. 

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A town councilmember is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

*    *    *


Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  



  Section 87103(b) (emphasis added).


Councilmembers Lee and Boberg have ownership interests in real property, presumably worth more than $1,000.  Accordingly, they may not make, participate in making, or in any way attempt to use their official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on their real property interests.

Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  


In this case the decisions involve amending the zoning ordinance, amending the general and town center master plans, rezoning the 63.1 acre project site, approving matters relating to the physical development of the site and approving the development agreement for the project.  It is reasonably foreseeable that these decisions will have some financial effect on the councilmembers' real property interests.

Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.


In the present case, Councilmembers Lee and Boberg's properties are not directly involved in the decision as described by Regulation 18702.1(a)(3).  Therefore, the indirect effect of the decisions must be evaluated to determine whether the effect of any of the decisions is material.


Pursuant to Regulation 18702.3(c), the monetary standards contained in subdivisions (a)(3)(A) and (B) of Regulation 18702.3 apply to determine whether the effect of the decision to amend the zoning ordinance is material.  In addition, since the properties owned by Councilmembers Lee and Boberg are located between 300 and 2,500 feet from the Turtle Island Project, pursuant to Section 188702.3(a), the same monetary standards contained in subdivisions (a)(3)(A) and (B) of Regulation 18702.3 apply also to determine whether the effect of the decisions to amend the general plan and the town center master plan, to rezone the 63.1 acre project site, to approve matters related to the physical development of the project site, and to approve the development agreement for the project, is material.


Subdivisions (a)(3)(A) and (B) of Regulation 18702.3 provide that the effect of a decision is material if the decision will have a financial effect of $10,000 on the fair market value of the real property in which the official has an interest or the decision will affect the rental value of the property by $1,000 or more per 12-month period.  According to the information you have provided, an appraiser considered the factors in Regulation 18702.3(d) and concluded that the proposed Turtle Island Project will have no positive or negative effect on the values of the properties owned by Councilmembers Lee and Boberg.  Therefore, the decisions will not have a material financial effect on Councilmembers Lee and Boberg's real property interests.  Accordingly, Councilmembers Lee and Boberg are not disqualified from participating in the decisions concerning the proposed Turtle Island Project.  


If you have any other questions or need further assistance on this matter, please feel free to contact me at 916/322-5901.




Sincerely,




Steven G. Churchwell




General Counsel

