

November 5, 1994

Monroe J. Rutherford

Fire Chief

City of Santa Barbara

121 West Carrillo Street

Santa Barbara, California  93101



Re:
Your Request For Written Advice




Our File Number I-94-336

Dear Mr. Rutherford:


We respond to your request for written advice from the Fair Political Practices Commission regarding the propriety of the actions you have undertaken to avoid the appearance of any conflict of interest, as defined in the Political Reform Act (the "Act"). 

QUESTION


Is it necessary to voluntarily disqualify yourself from all decisions which may, directly or indirectly, financially affect your economic interests?

CONCLUSION


Your proposed disqualification from all decisions which may financially affect your economic interests is not required under the Act.  The Act prohibits your participation in a governmental decision only when a decision's effect on your financial interests is reasonably foreseeable, material, and distinct from the effect on the public generally.  Reasonable foreseeability, materiality, and an effect distinct from the effect on the public generally, are factors which must exist before an official is disqualified under the Act.  While the measures you propose to undertake may shield you from any inadvertent violation of the Act, you may also be disqualifying yourself from governmental decisions in which you are not required to do so.  This commission is available to advise you regarding potential conflicts which may arise with respect to specific decisions.  By disqualifying yourself prior to determining whether an actual conflict exists you may disqualify yourself from decisions in which you are best qualified to act and in which you have no conflict.  Neither the Act nor the advice of this commission compels such a result.

FACTS


You are the Fire Chief of the City of Santa Barbara.  Your financial interests include limited partnership interests in two real estate partnerships in the City of Santa Barbara.  You have declared both investments on your statement of economic interests and have alerted your staff that you should be considered to have a conflict in any government decision involving the partnerships or your partners.  You intend to defer your authority in any such matter to the city administrator.

ANALYSIS


The conflict of interest provisions of the Act prohibit a public official such as yourself from making, participating in making, or otherwise attempting to influence a governmental decision in which that official has a financial interest.  (Section 87100.)  An official has a financial interest in a governmental decision when it is reasonably foreseeable that the decision will have a material financial effect on the public official, his or her immediate family, any investment worth $1,000 or more, any real property interest worth $1,000 or more, any business entity in which the official serves as an officer, director or in a position of management, or, any source of income or gifts to the official of $250 or more within the twelve months preceding the decision. (Section 87103.)

Financial Interests:


Each limited partnership interest is an investment, and, if valued at $1,000 or more, would disqualify you from any decision in which it was reasonably foreseeable that the decision would materially affect the investment.


If your interest in a business entity equals or exceeds ten percent, then the income, investments, and real property of the business entity are attributed to you for conflict-of-interest purposes.  (Sections 82030, 82033, 82034.)  Therefore, if you own ten percent or more of either of the partnerships previously identified, you would be disqualified from any decision in which it was reasonably foreseeable that the financial interests of the partnership would be materially affected.


 Moreover, if the partnerships in which you have invested are comprised of 35 or fewer partners, with either a single managing general partner or two such general partners, and there is a preexisting relationship between the general partner(s) and the limited partner(s), then you are deemed to have an investment in each general partner proportionate to your total investment in the partnership.  (In re Nord (1986) 8 FPPC Ops. 6.)  An investment interest in the general partner(s) includes all financial interests owned or controlled by the general partner(s) since they are considered related business entities.  (Id. at 13.)  If your investment interest in a general partner was valued at $1,000 or more, then you would additionally be disqualified from any decision affecting that general partner or any financial interest owned or controlled by that general partner if the decision's effect on those interests was reasonably foreseeable and material.

Foreseeability and Materiality:


Reasonable foreseeability is a question of fact.  A decision's effect is considered reasonably foreseeable if the effect is substantially likely to occur.  Absolute certainty is not required; however, a mere possibility is insufficient.  (In re Thorner (1975) 1 FPPC Ops. 198.)  


Materiality is determined under Commission regulations.  Materiality is dependent on the nature of the effect on the public official's interests and generally is a factor of the magnitude of the reasonably foreseeable effect.


If you choose to disqualify yourself from any decision financially affecting the partnerships, the financial interests of the partnerships, the partners, the financial interests of those partners, you have eliminated the need to factually determine whether or not a specific decision would result in a reasonably foreseeable and material financial effect on those interests.  Moreover, discussion of the public generally exception is not applicable until a disqualifying effect is identified.  Therefore, your proposed actions eliminate the need to analyze whether the effect on your financial interests is distinguishable from the decision's effect on the public generally.


The Act does not compel you to disqualify yourself in such a blanket manner from all decisions concerning the above identified interests.  In taking such a prophylactic measure, you are potentially disqualifying yourself from decisions in which you may not have a conflict under the Act.  The above outlined conduct does, however, ensure that the limited partnerships in which you have invested will not be a source of financial conflict in the exercise of your official duties.


Should you have any further questions, or require additional assistance, this office is available to assist you.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division
