SUPERSEDED BY 18702.1 (a)(4)
November 8, 1994

Julie Hayward Biggs

City Attorney

City of Colton

Civic Center

650 N. La Cadena Drive

Colton, CA  92324

Re:
Your Request for Advice 

Our File No. A‑94‑338

Dear Ms. Biggs:

This letter confirms the oral advice provided to you on October 17, 1994, regarding Mayor Frank Gonzales' responsibilities under the conflict‑of‑interest provisions of the Political Reform Act (the "Act").  

Because your request, which was received by the Commission on October 17, 1994, concerned a decision that would occur on October 18, 1994, we provided you with oral advice pertaining to the decisions.  You received conservative advice because oral advice provides no immunity under Section 83114.  

This letter contains a more detailed analysis and response to your question.  Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

May Mayor Gonzales participate in the city council's determination as to whether the mayor was acting within the scope of his employment with respect to his conduct that is the subject of a civil lawsuit?

CONCLUSION

The mayor may not participate in the city council's determination as to whether the mayor was acting within the scope of his employment with respect to his conduct that is the subject of a civil lawsuit.

FACTS

Mayor Frank Gonzales is the mayor of the City of Colton.  The mayor has been sued by another candidate for mayor for alleged libelous statements the mayor made during the 1990 election campaign.  It is alleged that the mayor filed a police report against his opponent which contained libelous statements.  The statement was recently republished by the local newspaper.

The mayor has requested that the city provide a legal defense in the lawsuit.  You have asked whether the mayor may participate in the determination of whether the city will pay for his legal defense.  Based on our oral advice, the mayor abstained from the initial city council decision as to whether the conduct that is the subject of the lawsuit was within the scope of his employment.  You stated that you advised the city council that the conduct was within the scope of the mayor's employment with the city, but the city council deadlocked on the issue.  The mayor may renew his request for the city to defend him depending on the written advice contained in this letter.

ANALYSIS

The Act was adopted by the voters of California by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on any economic interest of the official as set forth in Section 87103.

Regulation 18702.1(a)(4) provides that the effect of a decision is material if the decision will result in the personal expenses, income, assets (other than interests in real property), or liabilities of the official or his or her immediate family increasing or decreasing by at least $250.  If the city council decides that the city should pay for the mayor's legal defense, the mayor will be relieved of the expense of paying this cost, presumably decreasing his liabilities by more than $250.  

However, as we discussed, the Commission has consistently advised that where the decision concerns the terms or conditions of the official's employment, the official will not have a conflict of interest in that decision.  (See, Schectman Advice Letter, A‑87‑226; Smith Advice Letter, No. A‑87‑305; Dixon Advice Letter, No. A‑92‑227.)  

You have asked whether the mayor may participate in the city council's determination as to whether his conduct which is the subject of the lawsuit indeed falls within the scope of his employment.  You referred to the language in Section 825 which requires that the public agency indemnify the mayor if he was acting "within the scope of his employment."  In addition, Section 995 provides that the city must provide a legal defense for the councilmember if the act or omission was within the scope of his employment and the mayor did not act or fail to act because of actual fraud, corruption, or actual malice."

As we discussed, your question raised an issue that had not been previously answered in Commission written advice.  Consequently, I advised that with respect to the initial determination of whether the conduct that is the subject of the lawsuit is within the scope of his employment, the mayor may not participate in the decision.  

In further analyzing this issue, we confirm the oral advice provided to you.  We note that unlike a decision on a component of the terms and conditions of the mayor's employment with the city (such as the granting of retirement or fringe benefits), this decision is a decision as to whether the city is legally obligated to fund a legal defense.  If the mayor "acted or failed to act because of actual fraud, corruption, or actual malice," the city may decline any involvement in the case.  

In the Smith Advice letter, No. A‑87‑305, we looked at another aspect of litigation.  We advised that since the public agency was not mandated to pay punitive damages for the boardmembers, the payment of the punitive damages was not a term or condition of employment and the boardmember could not participate in the decision.  We stated:

[P]artly because the state does not require the school district to indemnify its boardmembers against punitive damage awards, the payment of punitive damages is not a term or condition of their employment.  Also, Section 825(d) specifies that the payment of punitive damages is not subject to collective bargaining.

Nevertheless, Section 825 authorizes the school district to pay the boardmembers' liability for punitive damages if the board of education determines that the boardmembers' conduct meets the criteria of Section 825(b).  However, the three boardmembers have a financial interest in having the school district pay a judgment for punitive damages of $250 or more.  Therefore, the three boardmembers are disqualified from participating in any board of education proceedings concerning payment by the district of a judgment for punitive damages of at least $250 against any of the three boardmembers.  Moreover, the boardmembers may not attempt to influence other public employees about settling or paying a judgment for punitive damages against the individual boardmembers.

Similarly, under your facts, Section 995.2 provides that the city does not have to pay for the mayor's legal defense if the act or omission was not within the scope of the mayor's employment.  Such a decision is not a decision regarding the terms and conditions of an official's employment, but a legal conclusion based on the facts in question.  Therefore, the mayor is disqualified from participating in the city's decision concerning payment by the city of his legal defense.

If you have any further questions regarding this matter, please feel free to contact me at (916) 322‑5901.\

Sincerely,

Steven G. Churchwell

General Counsel    

By:
John W. Wallace

Counsel, Legal Division

