

November 30, 1994

David J. Erwin

Best, Best & Krieger

39700 Bob Hope Drive, Suite 312

Post Office Box 1555

Rancho Mirage, California  92270



Re:  Your Request for Advice




Our File No. A-94-351

Dear Mr. Erwin:


We are responding to your request for assistance under the conflict-of-interest provisions of the Political Reform Act (the "Act").   

QUESTION


May Councilmember Marilyn Glassman participate in decisions involving or affecting a proposed improvement district that would include real property in which Councilmember Glassman has an ownership interest worth more than $1,000?

CONCLUSION


Councilmember Glassman is not disqualified from participating in decisions involving the proposed improvement district.

FACTS


Councilmember Glassman is both on the city council of the City of Rancho Mirage and a member of the city's redevelopment agency.  She was elected in April of 1994 by and from a city electoral district in which she resides.  The city council has proposed the establishment of an improvement district whose territory would include Councilmember Glassman's residence in which she has an ownership interest worth more than $1,000.  Establishment of the proposed improvement district would result in the imposition of assessments on all property within the improvement district.  The amount of such assessments would vary in proportion to each property's estimated benefit from the improvements.  Revenue from the assessments would provide some of the funding necessary to pay for "street, curb, and gutter" improvements within the district.  The city and/or its redevelopment agency would contribute the remaining funding.  More than 10 percent of all property owners in Councilmember Glassman's electoral district own property which would be included within the improvement district.  Less than 10 percent of the city's total property owners would be so affected.

ANALYSIS


The Act was adopted by the voters in California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from any bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


A "public official" is defined in Section 82048 and Regulation 18700 as every natural person who is a member, officer, employee, or consultant of a state or local government agency.  A city councilmember is a "public official" as defined in the Act.  (Section 82048.)  


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  

*    *    *

Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  



 Section 87103(b), (emphasis added).


The councilmember has an interest in real property worth more than $1,000.  (Section 82033.)  Accordingly, she may not make, participate in making, or in any way attempt to use her official position to influence a governmental decision which will have a reasonably foreseeable material financial effect, distinguishable from its effect on the public generally, on her real property interest.

A.  Foreseeability


Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal. App. 3d 983, 989-991; Witt v. Morrow, (1977) 70 Cal. App. 3d 817, 822; In re Thorner (1975) 1 FPPC Ops. 198 (copy enclosed).)  


In this case, the decision involves establishment of an improvement district which would include the councilmember's residence.  Since the improvement district would provide some of the funding for "street, curb and gutter" improvements within the district, it is reasonably foreseeable that the decision will have a financial effect on the councilmember's real property interest.  In addition, it is reasonably foreseeable that the councilmember's decision sitting as a member of the Redevelopment Agency also would have a financial effect on the councilmember's real property interest.

B.  Materiality


Regulation 18702 sets forth the guidelines for determining whether an official's economic interest in a decision is "materially" affected as required by Section 87103.  If the official's financial interest is directly involved in the decision, then Regulation 18702.1 applies to determine materiality.  On the other hand, if the official's financial interest is indirectly affected by the decision, then Regulations 18702.2 to 18702.6 would apply to determine whether the effect of the decision is material.


In the present case, the councilmember's residence is directly involved in the decision before the city council because the decision involves establishment of an improvement district which would include the councilmember's residence.  Therefore, Regulation 18702.1 would apply to determine whether the effect of the decision is material.  Regulation 18702.1 states in relevant part that the effect of a decision is material if:

The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property... .





   Regulation 18702.1(a)(3)(C).


Since the decision would involve the imposition of assessments on all property within the district including the councilmember's property, the effect of the decision is deemed material.

C.  Public Generally


Even though the effect of the decision on Councilmember Glassman's real property interest is material, Councilmember Glassman is not disqualified from participating in the decision if the decision will affect a significant segment of the public in substantially the same manner as it will affect Councilmember Glassman's economic interest.  (Regulation 18703.)  In the present case the decision is to establish an assessment district; since you have stated that the assessment will be applied on a proportional basis on more than 10 percent of the property owners in the councilmember's electoral district, the effect is not distinguishable from the effect on the public generally.  (Regulation 18703(b).)  Therefore, Councilmember Glassman is not disqualified from participating in decisions concerning the establishment of the proposed improvement district.


If you have any further questions regarding this matter, please call me at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jeevan Ahuja





Counsel, Legal Division
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