

April 19, 1995

Christopher Jacobs, Esq.

Stanley M. Roden, Esq.

Hatch & Parent 

21 East Carrillo Street

Santa Barbara, CA 93101-2782



Re:
Your Request For Advice




Our File No. I-94-352

Gentlemen:


This letter is written in response to Ms. Margeret Sohagi's written request for advice on behalf of Carpenteria City Councilmember Bradley Stein regarding the conflict-of-interest provisions of the Political Reform Act (the "Act").  According to the February 9, 1995, letter from Mr. Peter Brown of your office, your firm has been substituted in the place of Ms. Sohagi who no longer represents Mr. Stein's interests with regard to this advice request.


Generally, the Commission provides written advice to public officials provided the requestor submits all relevant information regarding the advice request.  (Section 83114.)  However, prudential concerns militate against providing written advice in certain circumstances.  (Regulation 18329(b)(8).)  Among the factors considered by the Commission in determining whether or not to issue written advice are: (1) whether or not the conduct in question has already occurred; and (2) whether providing written advice is in the public interest.  Based upon these factors, the Commission must decline to issue written advice in this matter.


According to your latest communication with the Commission, Mr. Stein has already participated in the matter about which he requested advice.  The advice request therefore pertains solely to past conduct.  Moreover, you have informed the Commission that there is a civil action currently pending in Santa Barbara County Superior Court attempting to reverse the government action undertaken by the Carpenteria City Council, based in part on Councilmember Stein's participation.  The Commission believes that it is not in the public interest for this Agency, with its limited mandate and resources, to become involved in matters which are subject to pending litigation.  If the Commission issued advice regarding matters currently under review by a court, it would thrust itself into the dispute as a de facto finder of fact.  This would disrupt the judicial process, exceed the mandate of this Agency, and would result in an inefficient use of resources.


Accordingly, Advice Request No. 94-352 is considered to have been mooted by Councilmember Stein's conduct.  However, because Mr. Stein actually requested advice prior to his participation in the decision in question, and because his request for advice may be some evidence of good faith in any action to enforce the provisions of the Act, we take this opportunity to memorialize the substance of the oral advice provided to Ms. Sohagi on Councilmember Stein's behalf prior to his participation in the decision.


Although both Ms. Sohagi and your office provided the Commission with many pages of factual material, a recitation of all the facts regarding the decision in question is unnecessary for the purposes of this letter.  Briefly, Mr. Stein is both a councilmember of the City of Carpenteria and an employee of the Southern Pacific Railroad ("Southern Pacific").  A general plan amendment-local coastal plan amendment was before the city council for adoption.  Mr. Stein's employer, Southern Pacific, owns land within the boundaries of the plan amendment.


Ms. Sohagi inquired whether, for the purposes of materiality of any possible effect on Councilmember Stein's financial interest, Southern Pacific, the general plan amendment-local coastal plan amendment would be analyzed as directly or indirectly affecting Southern Pacific, as the different effects require different materiality analysis.  I informed Ms. Sohagi that in a previous Commission advice letter, No. I-89-457, the Commission advised that the effects of a general plan amendment on a public official's source of income are analyzed as indirect effects.  Sometime thereafter and prior to Mr. Stein's participation in the city council decision, I informed Ms. Sohagi that Southern Pacific Railroad is listed as a Fortune Service 500 company in the most recent listing of those companies published in Commission Bulletin, Vol. 20, No. 2.  Accordingly, the highest threshold levels for determining materiality of indirect effects would apply to the analysis of a possible conflict arising out of Mr. Stein's employment with Southern Pacific Railroad.  No further substantive advice was provided to Ms. Sohagi.


We trust that the above recitation of previous oral advice is helpful.  While we cannot provide any further advice on this specific issue, this office remains available to assist Mr. Stein should he require future advice with regard to the provisions of the Act.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

