




November 18, 1994

Michael L. Lyions

City Attorney

City of Ceres

P.O. Box 217

Ceres, CA  95307






Re:
Your Request for Advice


Our File No. A-94-353

Dear Mr. Lyions:


This is in response to your letter requesting advice on behalf of the civil engineering firm Lew-Garcia-Davis regarding their responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  Are the employees of J. Laurence Mintier and Associates and Lew-Garcia-Davis, two firms that have been hired to assist the city in the general plan revision, "public officials" under the Act?


2.  Will the employees of J. Laurence Mintier and Associates and Lew-Garcia-Davis have conflicts of interest with respect to decisions affecting clients of their respective firms?

CONCLUSIONS


1.  Based on your facts, none of the employees of either  J. Laurence Mintier and Associates or Lew-Garcia-Davis are considered "public officials."  


2.  Since the employees of J. Laurence Mintier and Associates or Lew-Garcia-Davis are not considered "public officials," they will not be required to disqualify themselves from decisions affecting their economic interests.  Please note, however, this advice is limited to the provisions of the Act and does not opine as to other laws outside the Act that may affect the contractual relationship in question.

FACTS


The City of Ceres is currently updating its general plan.  The city has three officials in its Department of Planning and Community Development that have primary responsibility regarding such matters.  The director of planning and community development is responsible for the overall administration of the department and the supervision and direction of all planning services required by the city.  The Economic/Redevelopment Program Supervisor plans, organizes, directs and implements the redevelopment and economic development activities of the city.  And, the senior planner supervises and performs professional planning work in both current and advanced planning matters.  Duties include zoning administration, design review, project and development review and approval, and annexations.  Each of these officials is designated in the city's conflict of interest code.  


In order to assist the city in the general plan revision, the city has entered into a contract with J. Laurence Mintier and Associates (the "contractor") for a complete update and revision of all elements of the city's general plan.  The contractor will prepare the revised general plan in cooperation with city staff, but the contractor will be primarily responsible for its preparation.


The contractor has entered into a subcontract agreement with the civil engineering firm of Lew-Garcia-Davis (the "subcontractor") for the preparation of certain aspects of the proposed general plan.  The subcontractor will assist the contractor and city staff with respect to the development of goals, policies, and implementation programs for public facilities and services and parks and recreational resources.  The subcontractor's duties include:


o  Primary responsibility for the drafting of those portions of the proposed general plan dealing with public facilities and services and park and recreation facilities and services.  


o  Attending meetings of the city's planning commission and city council and make recommendations to city staff, the planning commission, and the city council regarding those portions of the  general plan update and revision.


In the past, the subcontractor has performed private engineering services for developers who seek approval of their projects from either the planning commission or the city council.  The firm has appeared before both agencies to represent the interest of developers who seek city approval of their projects.  Recently, the subcontractor was offered employment by a developer regarding a proposed development project on property outside the city limits, but within the city's general plan area.  The site of the proposed project will be materially affected by city decisions regarding the general plan update.


You have asked whether either the contractor or the subcontractor qualify as public officials under the Act which would subject them to disclosure and disqualification obligations of Section 87100 et seq.  

ANALYSIS


Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  In addition, the Act requires every public official to disclose all his or her economic interests that could foreseeably be affected by the exercise of the official's duties.  (Sections 81002(c), 87200-87313.)  


"Public official" is defined in Section 82048 to include "consultants" as defined in Regulation 18700(a)(2).  In April 1994, the Commission amended Regulation 18700(a)(2) and adopted a new definition of "consultant."  Under the new definition, an individual is a consultant if the official, pursuant to a contract, makes a governmental decision whether to: 


(1)  Approve a rate, rule, or regulation; 


(2)  Adopt or enforce a law; 


(3)  Issue, deny, suspend, or revoke any permit, license, application, certificate, approval, order, or similar authorization or entitlement; 


(4)  Authorize the agency to enter into, modify, or renew a contract provided it is the type of contract which requires agency approval; 


(5)  Grant agency approval to a contract which requires agency approval and in which the agency is a party or to the specifications for such a contract; 


(6)  Grant agency approval to a plan, design, report, study, or similar item; 


(7)  Adopt, or grant agency approval of, policies, standards, or guidelines for the agency, or for any subdivision thereof.  


According to your letter, you have determined that none of the personnel of either the subcontractor or the contractor has the authority to make any of the decisions listed above.  


Under the amended regulation, personnel of the subcontractor and the contractor also may be considered "consultants" if they serve in a staff capacity with the agency and in that capacity perform the same or substantially all the same duties for the agency that would otherwise be performed by an individual holding a position specified in the agency's conflict of interest code.  According to your facts, none of the personnel of either the subcontractor or the contractor serves in a staff capacity with the agency and in that capacity performs the same or substantially all the same duties for the agency that would otherwise be performed by any of those persons in the code with primary responsibility regarding planning and community development (the director of planning and community development, the economic/redevelopment program supervisor, and the senior planner).


Consequently, none of the personnel of either the subcontractor or the contractor are "consultants" or "public officials," and therefore they would not be required to disqualify from decisions affecting their economic interests.  Please note, however, this advice is limited to the provisions of the Act and does not opine as to other laws outside the Act that may affect the contractual relationship in question.


If you have any further questions regarding this matter, please feel free to contact me at (916) 322-5901.\






Sincerely,






Steven G. Churchwell

General Counsel    

By:
John W. Wallace


Counsel, Legal Division

