

November 18, 1994

Margaret Sohagi, Esq.

Freilich, Kaufman, Fox & Sohagi

The Wilshire Landmark

11755 Wilshire Boulevard, Suite 1230

Los Angeles, California  90025-1518



Re:
Your Request For Advice




Our File No. A-94-361

Dear Ms. Sohagi:


We write in response to your request for formal written advice regarding the conflict-of-interest provisions of the Political Reform Act (the "Act")  and their application to Carpinteria Councilwoman Sandy Gaggero.  The Commission's advice is based on the accuracy of the facts contained in your request and the Commission does not act as a fact finder in issuing written advice.  (In re Oglesby (1975) 1 FPPC Ops 71.)  Moreover, the Commission does not give advice regarding past conduct (see Regulation 18329(b)(8)(A)); accordingly, the application of the following advice is prospective and should not be construed as a ratification of previous actions.

QUESTION


Does a public official's indeterminate potential liability, arising out of a possible legal claim concerning a previous property transfer, create a financial interest under the Act so as to disqualify the official from governmental decisions regarding the developer of the previously owned property?

CONCLUSION


No.  Such potential liability does not create a disqualifying financial interest under the Act.

FACTS


The following facts are from Mr. Creig Alan Dolge's 

November 2, 1994 letter to Margaret Sohagi, a copy of which was included in your request for advice.  Ms. Sandy Gaggero is a Carpinteria Councilwoman.  Ms. Gaggero purchased a condominium in the Beach Grove Condominium Project ("Beach Grove") in 1986 and then sold it in 1991, retaining a lien interest until September 27, 1994, when the condominium was resold.  The developer of Beach Grove also has property located within an area subject to a local coastal plan amendment which is before the city council for approval.  The developer is being sued by the Beach Grove Homeowners Association.  As a former owner of a condominium, the councilwoman may have some unspecified liability arising out of the litigation.  There are no facts to indicate whether or not such liability is subject to indemnification, setoff, or contribution from other parties.  The lawsuit is unconnected with the property located within the local coastal plan area, and the councilwoman has no other identified economic interest.

ANALYSIS


As you are aware, the conflict of interest provisions of the Act prohibit a public official from making, participating in making, or otherwise attempting to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  An official has a financial interest in a governmental decision when it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any of the following economic interests: (1) any investment interest worth $1,000 or more; (2) any real property interest worth $1,000 or more; (3) any source of income or gifts aggregating $250 or more within the preceding twelve months; or, (4) any business entity in which the public official is an officer, director, or holds any position of management.  (Section 87103.)  


The facts raised in your letter suggest that Councilwoman Gaggero is primarily concerned that a potential liability from a legal claim may cause her disqualification.  The Commission has previously advised that the mere possibility of liability arising out of litigation, in which a public official is a party, does not create a financial interest under the Act.  (See Barbosa Advice Letter, No. I-91-365; Jones Advice Letter, No. I-89-611.)  Accordingly, actively litigated claims are not the type of economic interest which may give rise to a conflict under the Act.  


However, an outstanding unpaid judgment could create such an economic interest.  If it was reasonably foreseeable that such an interest would be materially affected by a governmental decision, it could be disqualifying under the Act.  (See Esselstein Advice Letter, No A-94-033.)


Under the instant facts, there is no indication that a judgment has been taken against the councilwoman.  Moreover, there is no other economic interest which your facts indicate may be affected by the city council's decision regarding the local coastal plan amendment and general plan amendment.  Where there is no identifiable financial interest in a governmental decision, there is no conflict under the Act.


We trust that this response adequately addresses the issues raised in your request for advice.  Should you have additional questions, you may contact the undersigned at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

