




December 6, 1994

Kathleen M. Weinheimer

City Attorney

City of Pismo Beach

1020 Calle Malaga

Santa Barbara, CA  93109






RE:  Your Request for Informal Assistance







Our File No. I-94-365

Dear Ms. Wienheimer:


This is in regard to your letter requesting advice with respect to the conflict-of-interest provisions of the Political Reform Act (the "Act").   The Commission does not provide third party advice.  (Regulation 18329(b)(8).)   However, according to our telephone conversation of October 18, 1994, you are requesting advice about another person's duties under the Act based upon your duty, as city attorney, to advise rather than upon specific authorization.  (Regulation 18329(c)(1).)  Therefore, we are treating your request as one for informal assistance. 


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  

QUESTIONS


1.
Do the conflict-of-interest provisions of the Act prevent Councilmember Paul Bailey from participating in City of Pismo Beach decisions concerning the following:


a.
Litigation against the City of Pismo Beach in which he is a plaintiff; and


b.
Decisions involving police levels of services, including personnel decisions concerning the named police officers in the lawsuit, and other decisions which may affect named defendants in the lawsuit. 


2.
May Councilmember Hal Halldin participate in any governmental decisions which affect Councilmember Bailey and a city consultant?


3.
If there is a conflict, may these public officials be barred from participating in closed sessions?

CONCLUSIONS


1. a. and b.
Councilmember Bailey may not participate in any city decisions concerning the lawsuit in which he is the plaintiff, or any other decisions if such decisions will have a reasonably foreseeable and material financial effect on the councilmember's business or any of his economic interests.

Moreover, Councilmember Bailey may not participate in any decision 

where the decision will result in the personal expenses, income, assets, or liabilities of the councilmember, or his immediate family increasing or decreasing by at least $250. 


2.
If Councilmember Bailey and the city consultant are sources of income of Councilmember Halldin, Councilmember Halldin may not participate in any governmental decisions which will have a reasonably foreseeable and material financial effect on Councilmember Bailey or, the city consultant.


3.
If there is a conflict, these public officials are barred from participating in closed sessions where the matter for which they are disqualified is discussed.

FACTS


As a result of the November 8, 1994, elections, Mr. Paul Bailey and Mr. Hal Halldin have been elected to the City of Pismo Beach City Council. 


Councilmember Bailey, his immediate family, and his business are plaintiffs in a $10 million dollar federal civil rights action against the City of Pismo Beach, certain outgoing city

councilmembers, the city's chief of police, and several named police officers.  As part of his suit, Councilmember Bailey asserts that the defendants have increased police activity toward his cocktail lounge and that this "targeting" by the police has resulted in significant economic loss to his business.    


Councilmember Bailey has also filed, but not yet served on the city, another lawsuit which alleges damages as a result of a planning permit which he asserts was unfairly denied.  The suit names, in addition to the city, the city administrator, the

community development director, and the city attorney.  Councilmember Bailey has reported on his Form 721 various investment interests, real property interests, and sources of income.


The second councilmember, Mr. Hal Halldin, has reported on his Form 721 an ownership interest in a number of properties in Pismo Beach and the surrounding area, including real property jointly owned with Councilmember Bailey.  Councilmember Halldin also has identified Councilmember Bailey in connection with reportable "Income and Loan to a Business Entity or Trust" in Schedule H-2 of his Form 721.  Finally, Councilmember Halldin holds a deed of trust on residential property owned by the primary land use consultant in Pismo Beach.  


The city council is expected to make various governmental decisions concerning the litigation in question and personnel matters involving police officers named in Councilmember Bailey's lawsuit.

ANALYSIS


One of the purposes of the Political Reform Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by the own financial interests or the financial interest of persons who have supported them.  (Section 81001.)  Councilmembers Bailey and Halldin are public officials under the Act.  (Section 82048.)

A.
Economic Interests


In furtherance of this goal, the Act prohibits a public official from making, participating in making, or otherwise using

his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 87100.)  

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or any member of his or her immediate family.  (Section 87l03.)


Section 87103 provides in pertinent part:


An official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on:  


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  


(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.  


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, 

employee, or holds any position of management.  





*  *  *  *


For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.





Section 87103(a) - (d).


Councilmember Bailey:  You stated that Councilmember Bailey has a number of economic interests which may be affected by city decisions.  Presumably, the councilmember has an interest in real property in an amount greater than $1,000.  (Section 87103(b).)  In addition, it appears that the councilmember has an interest in a business entity for purposes of Sections 87103(a) and (d), and various sources of income within the meaning of Section 87103(c).  Thus, Councilmember Bailey is prohibited from making or in any way participating in decisions which will have a reasonably foreseeable and material financial effect on these economic interests.


Councilmember Halldin:  It appears that Councilmember Halldin also has real property interests which could be affected by city council decisions.  It appears he also receives income from various sources, presumably in an amount aggregating more than $250 in a calendar year.  Therefore, he is prohibited from making or in any way participating in decisions which would have a foreseeable material financial effect on these economic interests.

B.
Foreseeability and Materiality

