




December 2, 1994

Anne Russell

Diehl and Rodewald

1011 Pacific Street

P.O. Box 1207

San Luis Obispo, CA  93406






Re:
Your Request for Advice


Our File No. A-94-366

Dear Ms. Russell:


This is in response to your letter requesting advice on behalf of Santa Maria Public Airport District Director Muril Clift regarding the director's responsibilities under the conflict-of-interest provisions of the Political Reform Act (the "Act").  


Please note that nothing in this letter should be construed to evaluate any conduct which may have already taken place.  In addition, this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS


1.  May Director Clift participate in a decision on the appointment of a new general manager for the district despite the fact that one of the candidates for the position is a source of income to the director's business?


2.  
May Director Clift participate in a decision concerning a contract with a company that currently provides security to the airport and is also a client of the director's firm?

CONCLUSIONS


1.  If the amount of commission actually received by the director in the transaction is less than $250 in the past 12 months (as discussed below), the director will not have an economic interest in the candidate and may participate in the decision.


2.  With respect to the contract with the security company, your facts indicate that the director has a conflict of interest and may not participate in the decision.


FACTS


Director Muril Clift was recently appointed to the Santa Maria Public Airport District (the "district") board of directors.  In the director's private capacity, he owns an insurance agency that acts as an exclusive agent for State Farm Insurance Company.  Once Director Clift sells a policy to a client, State Farm directly bills the client for payments on the policy.  You stated that when checks are received in the director's office, they are forwarded to State Farm Insurance without being negotiated by the director.


State Farm pays the director a commission on each transaction, the amount of which varies.  The assistant general manager of the district is a client of the director's company.  You stated that the assistant general manager purchased a life insurance policy through the director's firm.  The assistant general manager pays State Farm Insurance $324 per year, and State Farm in turns provides Director Clift with an eight percent commission--$26 annually.  


The district's board of directors is currently considering the appointment of a new general manager for the district.  One of the candidates for the position is the assistant general manager.  You have asked whether the director has a conflict of interest in this decision.


You also stated that the company that currently provides security to the airport is also a client of the director's firm.  However, both the amount that the security company pays to State Farm Insurance and the commission that the director receives in the transaction exceed $250 a year.  The contract with this company will be up for consideration in the near future.

ANALYSIS

1.  Economic Interests


The Act was adopted by the people of the State of California by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act was to ensure that public officials, whether elected or appointed, would perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)


In furtherance of this goal, Section 87100 of the Act prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  


Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family or on:


(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.  

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  


You have described three economic interests of the director that may be affected by decisions of the district.  First, the director has an interest in the insurance agency under Section

87103(a) and (d).  In addition, as you have noted, the director has an economic interest in any source of income of $250 or more.  Section 82030 provides that the income of an individual also includes a pro rata share of any income of any business entity or trust in which the individual or spouse owns, directly, indirectly or beneficially, a 10-percent interest or greater.  


You have asked specifically about two sources of commission income to Director Clift's business.  Regulation 18704.3 provides:


(b)  "Commission income" means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.


(c)  The sources of commission income in a specific sale or similar transaction include for each of the following:

* * *



(1)  An insurance broker or agent:


(A)  The insurance company providing the policy;


(B)  The person purchasing the policy; and


(C)  The brokerage firm, agency, company, or other business entity through which the broker or agent conducts business.

* * *


(d)  For purposes of determining whether disqualification is required under the provisions of Sections 87100 and 87103(c), the full gross value of any commission income for a specific sale or similar transaction shall be attributed to each source of income in that sale or transaction.


Selection of a General Manager:  Pursuant to this regulation, the assistant general manager, State Farm Insurance Company, and the director's business are all considered to be a source of the full amount of commission income Director Clift has received.  By the express terms of the regulation, the commission income is limited to the gross payments received by the director as a result of services rendered in the specific sale or similar transaction.  Thus, only eight percent of the premium on any policy is considered commission income received by the director, and this amount is considered to be income from the assistant general manager, State Farm Insurance Company, and the director's business.  


The Security Company:  This same analysis would apply to the insurance company.  However, since the commission received by the director from this transaction exceeds $250, and because the full gross value of the commission income is attributable to the security company and exceeds $250, the director will have a potentially disqualifying economic interest in the Security Company.

2.  Foreseeability and Materiality


However, the existence of an economic interest is not in itself disqualifying.  The director will only be disqualified if a decision will have a reasonably foreseeable material financial effect on the economic interest.


An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Where the decision involves a contract with the source of income, a financial effect on the source of income is reasonably foreseeable.


However, the foreseeable financial effect must also be material to result in disqualification.  The Commission has adopted different regulations for the determination of materiality.  The applicable standard depends on the nature of the decision and economic interest involved.  (Regulation 18702.)  Generally, where an economic interest is directly involved in a decision, Regulation 18702.1 presumes that the effect will be material.

