




January 20, 1995

William G. Brennan

Deputy Secretary/Special Counsel

Business, Transportation and Housing Agency

801 K Street, Suite 1918

Sacramento, California  95814-3520






Re:  Your Request for Informal Assistance







Our File No. I-94-367

Dear Mr. Brennan:


We respond to your request for informal assistance regarding the "revolving door" provisions of the Political Reform Act (the "Act").  

QUESTIONS


1.
Do the disclosure and disqualification provisions of the Act apply to a former state employee who is appointed by a federal court to oversee a program formerly under his jurisdiction as a state employee?


2.
Do the "revolving door" provisions of the Act affect the Executive Director of the Century Freeway Housing Program if he resigns his position as a state employee and is appointed administrator of the same program by federal court order?


3.
Does Section 87407 of the Act apply to prospective employment as a court appointed administrator?


4.
Does the doctrine of federal preemption eliminate state law concerns when the conduct at issue arises out of a federal court's jurisdiction over an active case?


5.
Are there any other government code sections which could potentially impact the Executive Director of the Century Freeway Housing Program under the instant facts?

CONCLUSIONS


1.
No.  The disclosure and disqualification provisions of the Act do not apply to former state employees; however, a designated employee must file a final statement of economic interests within thirty days of leaving state employment.


2.
Yes.  The "revolving door" provisions of the Act apply to all former state employees upon leaving state employment.


3.
No.  The Executive Director does not make or participate in any decisions which directly affect the federal courts.  Accordingly, Section 87407's prohibition on negotiating prospective employment does not apply under the instant facts.


4.
Under article III, section 3.5(c), of the California Constitution, this agency has no authority to declare a state law unenforceable on the basis that federal law prohibits its enforcement.  Such authority is expressly relegated to the appellate courts of appropriate jurisdiction; however, we are not aware of any appellate court decision which has applied the doctrine of federal preemption to prevent the enforcement of the "revolving door" provisions of the Act.


5.
Our jurisdiction is expressly limited to providing advice under the Act; accordingly, we are unable to advise you regarding other public laws which may impact the conduct outlined in your request.

FACTS


The Century Freeway Housing Program ("CFHP") was created under a consent decree of the federal court to address the issue of housing replenishment which was raised in an action which challenged the construction of Interstate Highway 105, also known as the Century Freeway.  The parties to that action, including state defendant Caltrans, agreed that the Department of Housing and Community Development ("HCD") would be the lead agency in implementing CFHP.  Accordingly, the funds available under the consent decree have been used to acquire and develop CFHP real estate assets and to pay salaries and expenses of CFHP personnel.


The CFHP Executive Director is a designated employee of HCD, a state agency.  Parties to the consent decree are currently contemplating reversion of the assets, liabilities and program administration of CFHP to the jurisdiction of the federal court, effectively disassociating it from HCD supervision.  The program would first be placed under the administration of the federal court by way of a court appointed administrator; thereafter, administration would be transferred to a nonprofit corporation organized and established by the court appointed administrator pursuant to direction of the court.


The Corporation would not exist at the time of transfer of assets and administration to the court appointed administrator, but would be a "person" within the meaning of the Act subsequent to its creation.  The CFHP Executive Director would resign his state employment concurrently with the issuance of the court order creating the position of administrator and would simultaneously accept appointment as administrator of the CFHP under supervision of the court.

ANALYSIS

Leaving Office Disclosure Statement


The disclosure and disqualification provisions of the Act, Sections 87300-87313 and Sections 87100-87103, are only applicable to public officials.  Therefore, when the executive director ceases to be a designated employee of a state agency, these provisions would no longer apply.  Please be aware, however, that Section 87302(b) requires that every designated employee who leaves office must file a final disclosure statement within thirty days of leaving office.

"Revolving Door" Prohibitions


Sections 87400-87405, in general, apply to all former state administrative officials.  These sections prohibit former administrative officials from participating in any administrative or judicial proceeding in which: (1) the State of California is a party or has a direct and substantial interest; and, (2) the proceeding is one in which the former state administrative official participated personally and substantially through decision, approval, disapproval, formal written recommendation, rendering substantial advice, investigation or use of confidential information.  (Sections 87400(d) and 87401.)  In addition, an official in a supervisorial position is deemed to have participated personally in all matters subject to his or her supervisorial control.  (Stein Advice Letter, No. I-90-357.)  These provisions apply to the Executive Director of the Century Freeway Housing Program if he resigns his position as a state employee.

Negotiating Prospective Employment


Section 87407 prohibits a state official from using the power of his or her state position for the benefit of any person with whom the official is negotiating or has any arrangement concerning prospective employment.  However, the CFHP is a state agency and as such does not make decisions which directly relate to the federal courts.  Therefore, the prohibition of Section 87407 does not apply to the Executive Director's contacts with the federal court regarding administration of the program when it reverts back to court supervision.  Under the facts presented, the Executive Director does not make, participate in making, or use his official position to influence any governmental decision directly relating to any person with whom he has an arrangement concerning prospective employment. 

Federal Preemption and Other State Laws


By express provision of the California Constitution this agency may not refuse to enforce a law based upon a belief that the law is preempted by federal law.  (Cal. Const. art. III, \3.5(c).)  A determination of whether or not the doctrine of federal preemption prohibits the enforcement of any state law is only binding on a state agency when it is made by an appellate court of appropriate jurisdiction.  We are unaware of any appellate court decision which has applied the doctrine of federal preemption to the enforcement of the "revolving door" provisions of the Act.


The jurisdiction of this agency is limited to the provisions of the Act.  This agency has no authority to advise public officials on other areas of the law which may regulate public conduct.  Advice on other areas of public law may be obtained from your agency counsel or the Office of the Attorney General.


We trust that this letter adequately answers the questions raised in your request.  Should you have any further questions, please contact the undersigned at (916) 322-5901.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Daniel E. Muallem





Counsel, Legal Division

