




December 13, 1994

Catherine Witherspoon

1131 Castro Way

Sacramento, CA  95818






Re:
Your Request for Advice 


Our File No. A-94-371

Dear Ms. Witherspoon:


This is in response to your letter requesting advice regarding your responsibilities under the provisions of the Political Reform Act (the "Act") restricting postgovernment employment of public officials.  


Please note that this letter is based on the facts presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION


Will the "revolving door" provisions of the Act restrict your ability to accept employment with the United States Environmental Protection Agency or the South Coast Air Quality Management District once you leave your position with the Air Resources Board?

CONCLUSION


The "revolving door" provisions of the Act do not prohibit you from accepting employment with the United States Environmental Protection Agency or the South Coast Air Quality Management District.  However, you may not act as agent or attorney for, or otherwise represent, any other person before any court or state administrative agency (or any officer or employee thereof) in connection with any judicial, quasi-judicial or other proceeding in which you were involved as a public employee, if the State of California is a party or has a direct and substantial interest.


Moreover, you may not act, for compensation, as an agent or attorney for (or otherwise represent) any other person before the Air Resources Board, if the appearance or communication is made for the purpose of influencing administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or purchase of goods or property.   This prohibition applies to any formal or informal appearance, or any oral or written communication and lasts for one year after the date you leave the Air Resources Board.

FACTS


You stated that from June 1981 to November 11, 1994, you were employed with the Air Resources Board (ARB) which is under the aegis of the California Environmental Protection Agency.  Since August of 1992, you held the dual positions of assistant executive officer and the chief of the office of air quality and transportation planning.  In those positions you were responsible for setting policies relating to air quality planning (the state implementation plan involves setting air pollution goals for the various sources of air pollution in the state) and managing the ARB's transportation related research, publications, and regulations.  


In addition, you were periodically called upon to assist in speech preparation, participate in airport certification proceedings, analyze legislation, and represent the ARB's executive officer and chairwoman at public forums and on committees.  You stated that most of these assignments were one-time events or short-lived projects.


You are currently considering employment with two public entities.


1.  United States Environmental Protection Agency (U.S. EPA):  The U.S. EPA has offered you a temporary position as an interim expert consultant on the Federal and State Implementation Plans.  Your duties will include:  



o  Providing policy advice on strategies for eliciting effective state and local air quality plans;


o  Providing guidance on where legislative authority may be needed and how to acquire it;


o  Developing effective outreach on the Federal Implementation Plan for various audiences;


o  Providing technical expertise to Region IX to facilitate State Implementation Plan replacement, including an independent assessment of the interrelationship between Federal and State Implementation Plan.


o  Acting as a liaison between Region IX and other key players (not including the ARB).  


2.  South Coast Air Quality Management District (SCAQMD):  You are also considering a position with the SCAQMD as their director of intergovernmental affairs, a legislative advocacy position.  If you take the position, your duties will include:  



o  Representing SCAQMD before state and federal agencies (excluding the ARB);


o  Analyzing legislation;


o  Lobbying and advocating legislative positions in the state capitol;


o  Preparing reports to the board of directors of SCAQMD.


You have asked whether the provisions of the Act restrict your ability to accept these positions once you leave your employment with the ARB.


Additionally, there are two pending lawsuits involving the State Implementation Plan.  You have asked whether these lawsuits create a conflict of interest for you in your future employment.

ANALYSIS

I.  Revolving Door Restrictions, Generally


A.  Traditional Revolving Door Provisions


Sections 87401 and 87402 provide restrictions on the activities of administrative officials after leaving office. Section 87401 provides:


No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi-judicial or other proceeding if both of the following apply:


(a) The State of California is a party or has a direct and substantial interest.


(b) The proceeding is one in which the former state administrative official participated.


In addition, Section 87402 provides:


No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.


Consequently, you are prohibited from representing, aiding, advising, counseling, consulting or assisting other persons for compensation concerning judicial, quasi-judicial or other proceedings before the ARB when the State of California is a party or has a direct and substantial interest and the proceeding is one in which you participated. 


However, this restriction is limited to judicial, quasi-judicial or other proceedings.  Section 87400(c) provides:


"Judicial, quasi-judicial or other proceeding" means any proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.[]






Emphasis added.


Thus, for a proceeding to be one covered by the prohibition in Sections 87401 and 87402, the proceeding must involve a specific party or parties.  


B.  Revolving Door Restrictions Under the Ethics Bill


Effective January 1, 1991, the Legislature enacted a series of statutes intended to establish ethical guidelines for public officials.  The Act now provides that legislators, state officeholders, and designated employees of administrative agencies  are subject to new restrictions on their post-employment activity.  Please note that this restriction is in addition to the restrictions in Sections 87401 and 87402 discussed above.

