

January 13, 1995

Philip D. Kohn

Rutan & Tucker

Post Office Box 1950

Costa Mesa, California  92628-1950



Re:  Your Request for Advice




Our File No. A-94-378

Dear Mr. Kohn:


As the City Attorney of the City of Laguna Beach, you have requested advice on behalf of Councilmember Steven Dicterow regarding the disclosure and conflict-of-interest provisions of the Political Reform Act (the "Act").  

QUESTIONS


1)  Is Councilmember Dicterow, a partner with the law firm of Feder, Goodman & Schwartz, required to report clients of the firm on his statement of economic interests?


2)  May Councilmember Dicterow participate in a decision regarding a client of Feder, Goodman & Schwartz?

CONCLUSIONS


1)  Since Councilmember Dicterow does not have a ten percent interest in the law firm, he is not required to report any clients of the firm on his statement of economic interests.


2)  Councilmember Dicterow may not participate in any decision which will have a reasonably foreseeable material effect on the law firm, which is the only source of income to him.

FACTS


Steven Dicterow, a resident of the City of Laguna Beach,

was elected to serve a four-year term on the Laguna City Council on November 8, 1994.  Mr. Dicterow is a partner in the law firm of Feder, Goodman & Schwartz ("law firm") located in Irvine, California.  Mr. Dicterow does not own, directly or indirectly, a ten percent interest or greater in the law firm.  He is paid a fixed annual salary and is eligible for a bonus, the payment and amount of which are at the complete discretion of the managing partner.  Whether a bonus is paid is dependent upon the firm's profitability; there is no correlation of a bonus to collections or billings with respect to any particular client.

ANALYSIS

Disclosure


Government Code Section 82030 defines income to include salary and wages, as well as any income of any business entity in which the individual or spouse owns directly or indirectly, a ten percent interest or greater.  If the official owns a ten percent or greater interest in the business entity, he or she must disclose a client's name if the official's pro rata share of the client's fees to the entity during the reporting period amount to $10,000 or more.  (Section 87207(b)(2).)


You have stated that Mr. Dicterow does not own a ten percent interest in the law firm.  Therefore, he does not report income from any clients of the firm.  However, he must report the firm as a source of income to him.

Disqualification


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental

decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial

effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

*****


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  


(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.  




Section 87103(c) and (d).


Accordingly, Councilmember Dicterow may not make, participate in making, or attempt to use his official position to influence a governmental decision if the decision will have a reasonably foreseeable material financial effect, distinguishable from the effect on the public generally, on any of his economic interests, including the law firm, which is a source of income to him.

An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable. (In re Thorner (1975) 1 FPPC Ops.198.)  


Regulations 18702.1 and 18702.2 set forth the criteria to determine whether there will be a material financial effect on a business entity which is either directly or indirectly involved in a decision.  If a decision will have a financial effect on the law firm, you must determine under the appropriate regulation if the effect is material.  If the effect is material, Councilmember Dicterow may not participate in the decision.  


In summary, a client who retains the law firm is considered a source of income to the law firm, but is not considered a source of income to Mr. Dicterow.  (Section 87103(c); Section 82030.)  

Councilmember Dicterow may not participate in any decision which will have a reasonably foreseeable material financial effect on the law firm.  Materiality may be determined under either Regulation 18702.1 or 18702.2, depending upon the facts of the decision.


If, at a future time, you have a question whether Councilmember Dicterow may participate in a specific decision, please contact this office.  I trust this answers your questions.




Sincerely,




Steven G. Churchwell




General Counsel




By:  Jill Stecher





Counsel, Legal Division
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