

February 22, 1995

Robert J. Zweben, City Attorney

City of Albany

City Hall

1000 San Pablo Avenue

Albany, CA  94706



Re:  Your Request for Assistance




Our File No. I-94-380

Dear Mr. Zweben:


This is in response to your request for advice on behalf of  Albany Chief of Police Larry Murdo, under the conflict-of-interest provisions of the Political Reform Act.  Since your letter provides hypothethical economic interests and do not present facts  regarding Mr. Murdo's existing economic interests, your letter is thus considered a request for informal assistance.

QUESTION


Is Mr. Murdo prohibited from participating in decisions relative to the processing of a cardroom application submitted by the Ladbroke Racing Corporation, Inc.?

CONCLUSION


If Mr. Murdo received $250 or more in horse race winnings in the 12 months prior to the time any decisions are rendered on the cardroom process from any racetrack which is a subsidiary of Ladbroke Racing Corporation, Inc., he may not participate in the cardroom application process.

FACTS


In the November 1994 election, the City of Albany passed a measure approving a cardroom gaming facility.  The City's Gaming Ordinance provides that as part of the licensing process, the chief of police and the police department have major responsibilities to review security plans submitted by the applicant, perform background checks on the owners and perform background checks on employees of the facility.  In addition to the application process, the police department, under the direction of the police chief, will continue to have oversight responsibilities for owners and employees.


The Ladbroke Racing Corporation, Inc., ("Ladbroke"), is requesting a license for a cardroom gaming facility permit.  The facility is to be located within the Golden Gate Fields racetrack facility.  In your letter you stated that Golden Gate Fields is a subsidiary corporation of Ladbroke.


Larry Murdo has been the elected chief of police in the City of Albany since 1986.  Mr. Murdo is a horse race fan and has frequented the Golden Gate Track facility.  In 1987, Mr. Murdo won a "Pick 6" in the amount of $40,000 at the Bay Meadows Track in San Mateo.  You further stated that Mr. Murdo attends races on a average of once or twice a month.  You did not provide any facts regarding horse race winnings received in the past 12 months from any racetrack which is a subsidiary of Ladbroke.

ANALYSIS


Section 87100 prohibits public officials from making, participating in, or using their official position to influence a governmental decision in which they know or have reason to know they have a financial interest.  


An official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on a member of the official's immediate family, or on:

* * *


(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

         * * *


(e)  Any donor of, or any intermediary or 



agent for a donor of, a gift or gifts aggregating two hundred seventy dollars ($270) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.  The amount of the value of gifts specified by this subdivision shall be adjusted biennially by the Commission to equal the same amount determined by the Commission pursuant to subdivision (d) of Section 89504.


"Income" as used above means a payment received, including but not limited to any salary, wage, advance, dividend, interest, rent, proceeds from any sale, gift, loan, forgiveness or payment of indebtedness received by the filer, reimbursement for expenses or per diem.  (Section 82030.)


"Gift" means any payment to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  (Section 82028.)


The Commission has held that a prize or award received by an official shall be reported as a gift, unless the prize or award is received in a bona fide competition not related to the filer's official status.  A prize or award which is not reported as a gift must be reported as income.  (Regulation 18946.5.)


The payments Mr. Murdo received were as a result of betting and winning on a horse race competition.  The payments he receives are not gifts related to his official status but are payments available to all persons who bet a similar amount on the winning horse or combination of horses.  Since the horse race competition is a bona fide competition not related to Mr. Murdo's official status, the payments he receives are not "gifts" within the meaning of Section 82028, but rather would be "income" as used in Section 87103(c). Thus, Mr. Murdo has a financial interest in any racetrack which has been a source of income of $250 or more.  


Accordingly, Mr. Murdo may not participate in any decision  which will have a material financial effect, distinguishable from its effect on the public generally, on any racetrack which has been a source of income of $250 or more within 12 months.


In addition, since the Commission has held that an official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on a business entity which is a parent, subsidiary of, or otherwise related to the business entity which was the source of income, Mr. Murdo may not participate in any decision which will have a material financial effect, distinguishable from its effect on the public generally, on any parent, subsidiary, or otherwise related business entity of the racetrack.  (Regulation 18706.)

Material Financial Effect


The Commission has established standards to determine when a decision will have a material financial effect on an economic interest.  Commission Regulations 18702.2 through 18702.6 set monetary thresholds to determine when a decision will have an  affect on an economic interest is indirectly affected by the decision.  However, when an economic interest is directly affected by a decision, the decision is deemed to have a material financial effect on the economic interest and a public official is disqualified from participating in that decision.


A person or business entity is directly involved in a decision before an official's agency when that person or entity:


(1)  Initiates the proceeding in which the decisin will be made by filing an application, claim, appeal, or similar request, or


(2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.


(3)  A person or business entity is the subject of  proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.




Regulation 18702.1(b).


Since Ladbroke is the applicant regarding the cardroom permit and its owners and employees will be subject to any background checks by the police chief, any decisions rendered in the application process have a direct effect on Ladbroke.


Accordingly, if Mr. Murdo received $250 or more in horse race winnings in the 12 months prior to when any decision is rendered, from a race horse track which is a subsidiary of Ladbroke, he may not make or participate in the making of any of the decisions integral to the cardroom application process.


If you have any other questions, or need further assistance, please do not hesitate to call the Commission's Legal Division at (9l6) 322-5901.


Sincerely,


Steven G. Churchwell


General Counsel


By:  Jeanette E. Turvill



Political Reform Consultant



Legal Division

JET/jt

